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Chairman’s Foreword

The Royal Borough of Kensington and Chelsea Council stated in its
May 2014 budget that in order to maintain and improve front line
services in the face of many years of continuous reductions in central
government grants, the Council must focus its efforts on
improvement in three primary areas: improved procurement,
economies of scale through bi- and tri-borough procurement and
improved returns from Council-owned assets. The Council reiterated
these objectives in its 2015-16 Report to Taxpayers. In essence, as
each of these three areas has procurement at its heart, the Council's
primary solution to the funding cuts is achieving better value for
money through better and more efficient procurement.
The Council spent approximately £300 million on procurement in
2014/15, which included approximately £58 million on capital
projects. The three-year average annual procurement total was
approximately £275 million.
To assist the Council in driving forward these critical reforms, the
Cabinet and Corporate Services Scrutiny Committee established the
Procurement Scrutiny Working Group to study the Council's past
procurement practices and results and to report on ways to improve
them. The Working Group undertook to examine all four stages of
procurement from planning and contract letting to contract award
and implementation and contract management. The Working Group
did not seek to re-write the extensive existing procurement codes,
but rather sought to examine the practical weaknesses of the
Council's procurement activities and offer solutions to improve the
entire process.
The underlying premise of the Working Group's project was that as a
Council, one of our primary responsibilities is to establish effective
systems and processes for proper procurement and to monitor the
implementation of those systems and processes to achieve optimal
i

procurement results. The Working Group examined 16 historical and
current procurement projects, interviewed 22 officers from RBKC,
LBHF and Westminster and two voluntary sector managers and
studied numerous reports, codes and guidelines.
The resulting report recommends over 150 guidelines, principles and
rules. 1 Many of the guidelines and principles and lessons learned
should be formulated in the near future into rules and made part of
the Council's Procurement Code. Others should be established as best
practices. The Council has already implemented some of Working
Group's recommendations.
Although the Working Group
recommends many new rules and guidelines in this report, it should
not be assumed from this that the majority of Council-run contracts
are unsound. Indeed, the Working Group is content that most are
properly let, successfully managed and follow current procurement
rules.
In any event the Working Group would like the study of procurement
to be a continuous project with a new committee or working group
convened under a Cabinet Member to review progress and to make
additional rule and policy recommendations.
Each member of the Working Group dedicated substantial time, effort
and resource to the successful completion of this report. I would like
to thank the members of the Working Group, Pat Mason, James
Husband, Emma Dent Coad and Andrew Lomas, and officers2 of the
Royal Borough, for all they have done to ensure a thorough and useful
report could be delivered.
Cllr Andrew Rinker, Chairman,
Procurement Scrutiny Working Group
1

The numbers of these guidelines, principles and rules are set forth in the
following sections of this report.
Section 2 - General principles – 6
Section 3 – Planning for procurement – 47
Section 4 – Contract Letting – 19
Section 5 - Contract Award/Implementation – 15
Section 6 – Contract Management – 32
Section 7 – Multi-Borough contracts / Sovereignty – 16
Section 8 – Role of Scrutiny - 6
Section 9 – Centralised direction of procurement – 20
Section 10 – Officer competencies - 9
The RBKC officers who assisted the Working Group and the officers who made
departmental presentations to the Working Group are identified and acknowledged
in Appendix 1.
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Procurement – Pitfalls, Problems and
Proposals
1.

Background

1.1

Establishment of working group. On 16 February 2015, the
Royal Borough of Kensington and Chelsea Council’s Cabinet and
Corporate Services Scrutiny Committee agreed to establish a
Procurement Scrutiny Working Group to consider the
effectiveness of the systems, processes and controls governing
procurement within the Royal Borough.3

1.2

Purpose of the working group. The aim of the working group
is to identify and minimise the risks to the authority of systemic
or
occasional
contract
failure
and
put
forward
recommendations designed to strengthen the Council’s
commissioning and procurement operations and reduce those
risks.

1.3

Importance of procurement. The Council spends around
£300 million procuring supplies, services and construction
works each year. At the last review, more than 365 ongoing
contracts were recorded on the Council’s contracts register. It
is therefore vital that the Council’s departments continue to
have robust arrangements in place to learn from past actions,
improve the efficiency and effectiveness of its procedures over
time, let compliant contracts and obtain maximum leverage
from its third party expenditure with minimal, if any, adverse
effect on quality.

1.4

Value for money. The Council has a duty to the people of the
borough to ensure it is achieving value for money, especially in
light of increasing budgetary pressures, and protecting itself
against dishonesty, fraud, waste and any suggestion of general
lack of probity and best practice. Poorly drafted contracts, bad
commissioning and procurement decisions and lacklustre
project management can all cost the Council and council tax
payers dearly.
Although the Council wants to make sure it is buying at the
most competitive price available, value for money does not just
mean buying at the lowest price. Value also represents the

The constitutional background of the role of Scrutiny Committees is described in
Appendix 2.
3
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anticipations of stakeholders and, in particular, what is
expected to be delivered for the price they have agreed to pay.
The working group noted that in 2014-15 and 2015-16,
contract overspends, contract performance failures and debt
write-offs cost the Council millions of pounds. The figures which
can be quantified by the Council do not take into account the
cost increases at Holland Park School, some of which are due
to procurement failures, or the cost or impact of delays,
unforeseen additional contract payments and problems with the
Managed Services Programme. The number also does not
account for the loss and inconvenience to the Council’s service
users, such as the users of the failed passenger transport
scheme. Moreover, the figure does not include potential losses
to the Council, for example, for the failure to provide the correct
contract specifications at the commencement of contracts; for
unnecessary and costly change orders or contract variations;
for the failure of the Council to comply with the standard
contract bid processes because the Council did not start the
planning or contract renewal process early enough and the
Council then had to enter into the contact on an “emergency”
basis or for the failure to include adequate penalty clauses in
contracts causing the Council to incur additional expenses when
contracts have to be re-let to alternative service or supply
providers.
1.5. The current situation. Individual service directorates across
the Council are responsible for devolved budgets and for the
way those budgets are spent on goods and services.
Officers arrange contracts as part of their wider responsibilities.
While advice and guidance is available on the Council’s Intranet
and from a small strategic procurement team in the Town
Clerk’s Directorate, spending and contract recommendations
are made to Cabinet Members, who rely on the expertise of
Council officers, by dozens of officers in business units and
departments across the Council.4
With so many officers involved in procurements worth many
thousands of pounds of public money, it is vitally important that
decisions are taken within a framework that properly identifies
the priorities of the Council, correctly specifies the goods and
Contract decisions are made by the relevant Cabinet Member or the Cabinet for contracts
valued at greater than £164,176 and by the relevant Director below that threshold. Other officers
should only award a contract where they have been authorised to do so through an approved
scheme of delegation. The key role of officers for larger contracts is therefore to make
recommendations to the decision maker.
4
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services to meet those needs, robustly manages contract
performance, keeps risk to a minimum and delivers good value.
Administration time may be excessive due to time lost by
officers re-inventing the wheel and, corporately, the Council
could fail to obtain the full benefit available through
procurement.
1.6

The conduct of the review. The working group looked closely
at a number of procurement projects across the Council, spoke
at length to some of the officers involved and considered the
complex issues surrounding procurement. In doing so it
identified a number of areas where it feels the existing
framework could and should be strengthened.
While there are many cases of well-managed procurement
projects within the Council, examples in this report highlight
some of the issues the working group set out to tackle.
The recommendations aim to prevent such mistakes being
repeated, reduce costs and reinforce the Royal Borough’s
reputation for good stewardship.
The 16 main contracts considered and issues raised by the
working group are listed as Appendix 3. The working group also
considered the results and conclusions of a number of internal
audits carried out by the Council on shared service contracts
during 2014, which are attached as Appendix 4.

1.7

Terms of reference of the working group. While the full
terms of reference are listed at Appendix 5, the working group’s
main task was to decide whether or not the Council’s
procurement and commissioning arrangements and practices
were fit for purpose and to suggest improvements.
The working group also examined how procurement contracts
were formulated, how contract terms were established and the
robustness of those terms and who was responsible for writing
these contracts and the experience and training they might
have; how the Council ensures the process is fair, efficient and
effective and how the Council ensures its own sovereignty and
interests are protected in the case of tri- and bi-borough
contracts.
Importantly, the working group was asked to study the systems,
processes and controls the Council has to minimise the risk of
contract failure and suggest how they could be strengthened,
to define the role of scrutiny committees in commissioning and
4

procurement and to consider the best ways of dealing with
costly changes to contracts.
1.8

Approach to the issues; Areas of concern.
The objective of procurement, as opposed to commissioning,
within the Royal Borough is to achieve services for residents at
a quality determined by Councillors. Both as a means to this
end, and as necessary and desirable features in themselves,
this requires:





competition (to secure the best price)
accountability in the way public money is spent
transparency in the decision making process
value for money.

With that in mind, the recommendations within this document
are not intended to replace the existing Contract Regulations
but to enhance the existing operations and structure within
which the Council buys goods and services to:






ensure value for money, procurement in accordance
with the requirements of the Council and propriety in
the spending of public money;
enable works, supplies and services to be
commissioned, procured and delivered effectively and
efficiently without compromising the Council’s ability to
influence strategic decisions;
ensure that the Council is not exposed to unnecessary
risk or to the likelihood of challenge arising from noncompliant procurement activity; and
ensure compliance with current legislation, update all
appropriate guidance notes, tools and templates and
follow Procurement Policy Notes (PPN) issued by
Cabinet Office.

Although there are four stages of procurement, procurement
analysis is often divided into two primary areas. The precontract phase includes identifying the need, consultation,
planning, sourcing the supplier, awarding the contract and
implementing it. Post-contract, the aim is to manage the
contract, ensure it is delivering the right results for the agreed
price and managing relationships with the suppliers.
Some of the inherent key risks in procurement are described in
the Kensington Academy and Leisure Centre case in Appendix
6.
5

For reporting purposes, the various areas of concern have been
consolidated under the following key themes of which 3-6 are
the four stages of the procurement lifecycle.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Background
General principles
Planning for procurement
Contract letting
Award and implementation
Contract management
Multi-borough contracts and sovereignty
Role of scrutiny committees in procurement
Professional procurement and officer competencies
Centralized management for corporate procurement
and contract management
11. Conclusion

2.

General Principles

2.1

Tailor plans to needs of Royal Borough. The Council should
ensure its departments and plans are tailored to the needs of
the Royal Borough’s citizens and communities.

2.2

Consider whole life costs of procurement. Procurement
decisions should take into account the whole life costs of the
item or service being purchased and any impact on the local
economy, society and the environment.

2.3

Recognise administrative costs of procurement. Officers
should recognise the administrative costs of sourcing, ordering
and paying for goods and ensure that they make every effort
to ensure procurement is efficient and effective.

2.4

Clear procedures. Contract procedures should be written in
plain English, using non-legal language so that they can be
readily understood by all officers and Councillors.

2.5

Provide purchasing framework. A purchasing framework
giving guidance to officers involved in drafting contracts should
be available on KCnet and TriBnet. This should include standard
documentation to ensure a consistent and efficient approach to
procurement both within the Council and when dealing with Bior Tri-Borough services.

6

2.6

Continuous review of procurement. The study of the
procurement process in the Royal Borough should be
continuous with regular reviews of contracts to reveal what has
been done correctly and to learn from any errors. The working
group recommends the Council’s Audit and Transparency
Committee undertake the ongoing, continuous review of
procurement. Alternatively, a Councillor in a Cabinet level
position should coordinate this task.

2.7

Proportionality; Consider or Explain. The recommendations
in this report should routinely be considered by officers and
Cabinet Members in their procurement decisions and activities.
Sometimes, where firm adherence to a recommendation may
be inappropriately disproportionate or result in unjustifiable
increased costs for a particular procurement, officers and
Cabinet Members should use their judgement in determining
whether to follow these principles. Where recommendations
are not followed, they should at least be considered and officers
and Cabinet Members should be able to explain or justify the
reasons for not following them.

3.

Planning for Procurement

3.1

Project
appraisal
and
advance
planning.
Every
procurement originates from a perceived need. For each
perceived need there will be a number of associated
requirements and defined parameters that include the budget
that is available, confirmation if the need is temporary or
permanent, crucial dates of delivery and a description of impact
on the Royal Borough if no action was taken. For each perceived
need there will be a range of options or potential solutions.
Feasibility studies should be carried out in order to identify
options that would satisfy the need.
The importance of this stage in the procurement process cannot
be overstated. It is the only opportunity available to gather and
collate the Management Information (MI) required to:





establish the vision;
inform the letting strategy, service specification and
contract
structure
following
consultation
with
stakeholders and completion of a needs assessment
and options appraisal; and
include provision in the contract for all possible
eventualities occurring during the life of the contract
that may have an impact on quality and price.

7

A recurring theme during the working group’s deliberations was
the need to allow enough time at the planning stage so that
procurement can be carried out effectively and with the least
possible risk to the Council.
Evidence from working group discussions of problems arising
from inadequate planning included, but was not limited to, the
following:













absence of robust communications strategies;
the use of Key Performance Indicators (KPIs) and
liquidated damages was inconsistent;
over-dependency on variation orders to account for
omissions from a contract or specification;
direct or “emergency” awards outside of EU Directives,
UK law and the Contract Regulations being necessary
as a result of timeline slippage and the absence of any
provision for an extension within contracts;
inadequate advance service user and other stakeholder
consultations;
inadequate understanding and preparation of service
needs and specifications;
the need for shared services to be aligned and tested
before exposure to competition;
insufficient training and preparation of staff for new
services or programmes;
business continuity and contingency planning was
lacking;
insurance levels tended to be fixed instead of being
apportioned on risk and value of the contract;
inclusion of an appropriately resourced contract
management regime in relevant contracts was evident
in only a few areas.

Problems that become apparent during a contract often stem
from rushed decision-making and poor planning. It is only after
the contract has been let that deficiencies in planning become
apparent and by that time the damage has been done.
Case study: Managed services Programme
The introduction of the Managed Services Programme was one
example of a project that would have benefitted from better
planning. Scrutiny by the working group revealed that the
impact on schools had not been fully appreciated by the
Council or the schools themselves and that not enough
consultation had been carried out with stakeholders
8

Although consultation and training was offered to the schools,
many chose not to attend or support the sessions across the
Tri-borough. A lesson learned is to secure inclusion at all levels
throughout the procurement and implementation process.
In the case of Tri- and Bi-borough contracts the working group
believes it is important to make sure the Council’s own
aspirations are set out and agreed at the planning stage, before
the contract is let and changes become difficult or costly.
3.1.1 Key risks. The key risk areas are:
(a) A project being approved that will not meet the needs
of the Council;
(b) A project being approved at the expense of another
project that is in fact of a higher priority;
(c) Failure to formulate service objectives, or formulating
inappropriate objectives, leading to an inadequate
project brief and specification;
(d) Failing to identify the best option for achieving the
needs of the client on a specific project which could
result in a scheme being approved when a more cost
effective solution was available;
(e) A project being approved that is unaffordable.
3.1.2 Recommended guidelines in connection with Planning
for Procurement
(a) Plans should reference Royal Borough’s goals
and objectives. Business and commissioning plans for
all procurement projects should state the contribution
the project will make towards the Royal Borough’s
goals and objectives.
(b) Distinguish commissioning and procurement. The
difference between Commissioning and Procurement
and the role they both play needs to be clearly defined
to avoid confusion. Adult Social Care and Children’s
Services have undertaken work to differentiate
between the two. See Appendix 7 for a description of
the distinction between these terms.
(c) Pre-planning stage for larger contracts. All high
value, high risk and complex contracts should be
identified and include a pre-planning stage to
9

determine how best to commence the procurement.
Advance planning of all high value, high risk and
complex contracts should commence a minimum of two
to three years in advance of exposure to competition.
Case study: Passenger Transport Contract













Successful bidders were unfamiliar with the boroughs
layout and road systems and this impacted on their
ability to provide a timely and efficient service at the
start of the contract;
Information held by the Council on service users was
incomplete in some cases;
Tenderers were only provided the TUPE details of
transferring staff late on in the procurement process;
Smaller companies may have been deterred from
bidding owing to the perceived risk that TUPE imposes;
Poor baseline data led to gaps in understanding of
previous
service
arrangements
and
service
performance causing assumptions to be made in
determining the operational requirements;
A delay in establishing a Transport Commissioning
Team resulted in limited subject matter expertise in the
early stages of the procurement;
Difficulty experienced in eliciting information from
incumbent contractors;
Insufficient stakeholder analysis and engagement was
carried out at the planning stage which consequently
led to the impact on service user, of changes to their
current service levels, being underestimated;
The degree of change imposed by each borough’s
varied approach to the commissioning of transport
services was underestimated.

Case study: Total Facilities Management Contract
Owing to the contracts spanning multiple services
across the three boroughs, some baseline information
needed to be obtained late in the process when it had
finally become apparent that it was missing.
(d) Three year rolling programme of planning.
Departments should develop a minimum of a threeyear rolling programme of their wider commissioning
10

and procurement plans that the central procurement
team will monitor. The plan should comprise of a
review of existing contracts (backward look) to identify
contracts due for renewal in the ensuing two years and
a review of the Council’s longer term ambitions for a
service, new initiatives, changes in technology and
changes in legislation requiring a modification or
cessation of a service (forward look).
(e) Robust planning to prevent future revisions and
excessive costs. Robust planning is the key to the
success of a contract and should include up to date
information about end users and all other aspects of
the service where this is vital for tenderers to arrive at
their bid price. This will help to mitigate the risk of the
contractor seeking a variation of contract post award
where important information had been omitted from
the Council’s Invitation to Tender.
(f) Planning should include impact of service
provision
on
service
users
and
other
stakeholders. The planning stage should include
analysis of the impact of the service on stakeholders
and the cultural changes that will be effected, with
frequent and clear consultation with affected staff and
interested departments. Reporting should also be to
stakeholders on a regular basis as well as to the Council.
See, e.g., Special Education Needs ICT contract.
Case study: Sita (now Suez) market rubbish
collection.
Sita collects residential and commercial waste as well
as market waste in the Golborne /Portobello market
areas. Market traders claim that they pay 100% of the
Sita vehicle when only 25% of the rubbish is market
waste. The residential and commercial users also pay
the full price of the vehicle use for their waste removal.
Consultation with market traders might have resulted
in greater fairness to market traders by providing more
flexibility in the Sita contract to adjust for changing
market waste collection amounts.
(g) Better communications strategies required. A
communications strategy should be developed for all
high value, high risk and complex contracts to help
11

minimise a tenderer’s bidding costs through
transparency and good communication at all stages of
the procurement process.
Case study: Total Facilities Management Contract
Communications on progress being made in letting the
contract was compromised by the absence of a lead
officer until much later on in the process.
(h) Vision of desired outcomes. A decision of the
desired outcome (vision) of a contract should be made
at the planning stage of procurement, i.e., during
needs/gap analysis when consideration is given to the
alignment of service objectives.
Case study: Total Facilities Management Contract
Options appraisal could have been more robust in
terms of identifying the proposed client structure and
vision for the service.
(i) Always relate procurements to Council policies
and strategies. Reference to the Council’s wider
strategies, policies and plans should be included in all
tenders where the service provided will have an impact
on the relevant strategy and its outcome. An example
of wider Council policies might include a need to reduce
large carbon footprints from Council properties. A
request for tender might include a costed carbon
saving option in the specifications for a potential
building contract.
Case Study: Tri-borough ICT Strategy
The Tri-borough ICT strategy highlights the need to
consider wider policies, strategies and plans across the
councils in planning for a contract.
(j) Allow time for management information and
procurement
strategy
development.
On
establishing the procurement timeline, adequate time
should be allowed at the planning stage for collecting
and collating the management information (MI)
required for developing the procurement strategy,
service specification and invitation to tender (ITT).
Failure to include all relevant and factual information in
12

the ITT may lead to a variation order being necessary,
which in turn exposes the Council to some risk around
pricing. It is post-contract variations or changes which
result in substantial cost overruns as the contractor has
little incentive at this point to control his pricing.
Case study: Managed Services Programme
The introduction of the Managed Services Programme
highlighted the need for the Council to use best
financial practices, including raising purchase orders
and separating the officers agreeing purchases and
approving invoices.
Members felt more time should have been given to
consulting stakeholders at the planning stage and
noted that the impact on schools had not been fully
appreciated.
The investigation also highlighted the need to make
sure that any cultural changes needed to make the best
of a new way of working are understood by the staff
involved, something the working group believes
depends on clear and frequent communications with
the staff involved.
Critically, in the case of the Managed Services
Programme, the legacy organisational structures were
not realigned before the transfer to BT, which meant
that there were problems when the new system went
‘live’. The working group papers explained: “Getting
this right before the transfer would have avoided the
need to use a ‘hit team’ to tackle subsequent problems.”
(k) Timeline considerations. Business units should work
to a consistent timetable that allows time to:






consult stakeholders and potential service
providers
understand any cultural changes needed on the
Council and take these into account in planning
the specifications
consult the relevant scrutiny committees
complete a needs assessment and options
appraisal
design the service specification and contract
structure.
13

Case study - Tri-borough Passenger Transport
Programme
The Tri-borough Passenger Transport procurement
Programme resulted in new passenger transport
service arrangements for the Royal Borough of
Kensington and Chelsea in partnership with the City of
Westminster and the London Borough of Hammersmith
and Fulham.
The aim was to take advantage of the expiry of two
large passenger transport contracts (Enterprise in
Westminster and Crystals in Kensington and Chelsea)
and explore the benefits of a shared approach.
In the event there were several problems with the new
contract, many of them caused by a lack of
consultation with stakeholders and poor or late
information being given to bidders.
There was insufficient analysis of stakeholder needs
and not enough engagement with service users at the
planning stage, which meant the effect of service
changes was underestimated.
The information held on service users was incomplete,
which meant suppliers did not have the full picture,
while poor data regarding previous arrangements also
left contractors having to guess what was required.
The fact that some of the successful bidders were
unfamiliar with the borough’s layout and road systems
meant they were unable to provide the right level of
service at the start of the contract. This was not helped
by the delay in recognising the need for and
establishing a Transport Commissioning Team, which
would have been able to provide more of an expert
overview had it been set up earlier.
The ambition of having a broad spread of potential was
affected by the fact that tenderers were only given the
TUPE details regarding the transfer of staff late in the
procurement process and some smaller companies
were probably deterred from bidding because of the
perceived risk imposed by TUPE rules.
14

A full description of the lessons learned from the Triborough Passenger Transport Contract is contained in
Appendix 8.
(l) Gateway review system. A system of “gateway
reviews” should be introduced at critical stages of
medium and high risk/value projects. This would
involve reviewing project objectives, costs and
programme risks at key stages of the process in order
to ensure that errors are corrected at an early stage.
(m) Communications strategies and officer training.
Business units need to have robust communication
strategies in place and need to make sure officers are
properly trained in any new work processes they need
to know about before any new contract starts.
Current officer training in procurement is limited. There
was only a two-day training for 160 staff across the triborough for framework contracts. Officers state that
such training was only at a general level and
insufficient
Case study: Total Facilities Management
A survey following the introduction of the Tri-Borough
Total Facilities Management Contract, which has
generally been hailed as a success, raised significant
concerns about communications.
A representative from the successful tenderer, Amey,
referred to “mixed messages” and said: “Internal
communications between and within the three councils
was not good”. The working group believes future
contract negotiations could be undermined by a
reputation for poor communications.
The same survey highlighted the need for finance staff
to be engaged in the planning process at a much earlier
stage and suggested “HR and Communications input
was poor.”
The working group heard that communications
regarding the letting of the contract were hampered by
15

the fact that a lead officer was not appointed until the
process was well under way.
There were also concerns about the fact that the clientside (LiNK) team was not appointed until near the end
of the process, which reduced the value of the team’s
input.
(n) Training budgets. Training budgets should be built
into the scoping and commissioning exercise for major
contracts from the outset to avoid major new processes
failing from day one simply because staff members are
unable to use what the supplier has provided. The
Managed Services and Kensington Town Hall screens
illustrate the importance of staff training in effective
procurement.
Case study: Visual display unit (VDU) screens in
Kensington Town Hall
When the Council’s Special Educational Needs (SEN)
team put forward a case for being provided with larger
screens, officers were concerned over which budgetary
code to use since the screens were to be used by
officers from all three boroughs as part of the Total
Facilities Management service provided by Amey.
After sorting this issue out – involving a delay of
several weeks – the purchase ran into more difficulty
when staff were unable to raise IT equipment orders
using the new software.
Although suppliers BT were contacted immediately, the
problem took many more weeks to resolve, with the
result that staff were forced to bypass the normal
financial controls and go direct to the supplier.
There was more confusion over scanner due to be
installed at the same time as the new screens. Amey
was asked to provide a quotation for the equipment but
a briefing note to Councillors said: “Delays were
encountered as it appeared unclear who should handle
this request.”
(o) Better communications and coordination of
implementations with suppliers. The working group
believes better training and better communications
16

with the supplier at an early stage would have avoided
these problems.
(p) Obtain prior agreement for specifications and
implementation of contracts from all affected
Council directorates. The Council should encourage
early “buy in” from all relevant Council departments,
particularly in the case of large or bi-or tri-borough
contracts.
Case study: Total Facilities Management Contract
The “lessons learned” report into the introduction of
the Tri-Borough Total Facilities Management Contract
highlighted the need for “the early involvement of
corporate finance and an understanding of the
potential financial implications of the project.”
The document added: “This was a large project with
complex pricing and it was important that professional
financial involvement was engaged at an early stage.
This was picked up by a number of the external
consultants as an area for improvement. The financial
model used in the procurement process had to be
radically improved and this lost the Council about two
months in the overall process. Key stakeholders did not
seem to understand the savings involved.”
Case study: Fox School project
Better coordination between the Council’s planning and
capital projects teams could have saved a considerable
amount of time in the completion of the school. The
teams had repeated meetings as plans changed on
several occasions.
The full report in the lessons learned on the Total
Facilities Management Contract can be found at
Appendix 9.
(q) Early commencement of development of service
specifications. Work needs to commence on drafting
the service specification early on in the planning stage
in view of its influence on all other stages of the
procurement process including procurement timeline,
compliance, supplier selection, contract management,
price and customer satisfaction. Consideration of the
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future service requirements should be addressed 2448 months (depending on value and complexity) before
expiry of the existing contract. It may sometimes be
useful to have two contracts with separate contractors
for a project: one contract for the development of the
programme scheme and another for the operational
aspects of the contract rather than the same contractor
for both.
Case study: Kensington Academy and Leisure
Centre (KALC)
The contractor was appointed in December 2011 at the
same time approval was given to proceed with an
option that had been excluded from the original
specification. In view of the timescales involved it is
reasonable to suggest that more careful planning
would have captured all the requirements for the
original contract.
(r) Early
establishment
of
key
performance
indicators. Key Performance Indicators (KPIs) must
be established at an early stage. Getting the
specification right from day one avoids relying on
often-costly variation orders once the contract is
underway.
(s) Establish Council’s client side team. Ensure the
Council’s client side function is established early in the
planning
process.
For
the
Council’s
Capital
Construction Programme, the Council appointed one
construction company to undertake the client-side role
with and on behalf of the Council to lead the delivery
of all stages of four construction projects5 with other
builders. This appointment gave the Council extensive
external expertise to ensure all phases of the
procurement process were properly carried out. In
large or complex projects, outside experts should be
retained to help the Council obtain what it and its
stakeholders require.
Case studies:


With the Kensington Academy and Leisure Centre
contract it was noted that an important factor in

5

The projects included the North Kensington Day Care and Community Hub, the Chelsea Old Town
Hall, the North Kensington Library and the Colville School.
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the scheme’s success was the limited turnover of
staff at RBKC throughout the project. There was
much more turnover with the contractors who
came to rely on Council officers for advice.


With the Pension Administration contract, while a
smooth transition to Surrey County Council was
expected, experience has taught that it would be
wise for the Client Team’s role and composition to
ideally remain unchanged for the first nine months
of the contract so that the new supplier’s
performance can be closely monitored.

(t) Consider all conflicting policies and procedures.
All potentially conflicting policies and procedures
should be considered and evaluated at the planning
stage of a contract.
Case study: SEN ICT Contract
The working group heard that the delay to installation
of monitors for the SEN ICT contract was made worse
by the fact that the corporate standard had been set
by another Council Programme – Space – and believes
all potentially conflicting policies and procedures
should be considered at the planning stage of a
contract.
3.2

Inadequate advance planning risks violation of
procurement regulations and potential reputational
damage and liabilities to contractors.

3.2.1 Limit use of “emergency” exceptions which avoid
compliance with the EU and English law and Council’s
Contract Regulations. The working group learned that on too
many important occasions, officers had asked the Cabinet and
Scrutiny Committees to approve a contract as an “emergency”
exception to EU and UK procurement laws when the real reason
was not in any sense an emergency but simply a lack of
planning. While officers have the power to use their best
judgment in an emergency, the working group noted that
forgetting to begin contract arrangements in good time was not
the kind of emergency envisaged within the rules.
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(a) One example given was the audit services contract.
When reviewing that contract, the working group noted
a reference to “insufficient timescales” to allow a full
retendering exercise.6
(b) In response, the working group felt there should be
“tighter rules around timescales to ensure that there is
sufficient time to retender” and said Scrutiny
Committees should be notified earlier when
departments proposed to breach procurement rules.
3.2.2 Control of “emergency” procurement rule violations to
preserve Council reputation and avoid claims by
dissatisfied bidders. The Council should no longer accept
poor planning being disguised as an “emergency” and will no
longer sign off officer requests to circumvent EU and UK
procurement rules simply because the process was not started
in good time. Departments should put processes in place to
avoid such a situation. Frequent breaches of procurement rules
based on an unlikely “emergency,” will not only expose the
Royal Borough to reputational damage but also to claims for
damages from potential contractors who were excluded from
the bidding process because of the so-called emergency.
3.3

Delayed planning limits input of scrutiny committees.
The working group feels strongly that officers should anticipate
the need for new or renewed contracts well in advance of
deadlines so that contracts can be properly drafted, following
the required level of consultation, and vetted by the appropriate
scrutiny committee before being advertised to potential bidders.

3.4

Contractual provisions in procurement contracts. The
working group considered the terms of various contracts and
the implications these terms had on contract outcomes.
Although the issue of contractual terms could also be discussed
in the sections on contract letting and contract award, the
working group chose to emphasis the importance in
understanding the likely contract provisions in the planning
stage of procurement. Contracts should cover all possible
eventualities, including changes in contract specifications or the

6

In this case, the primary reason for the lack of re-tendering was because the Council was a designated
user of the framework let by the LB Croydon and chose this framework instead of a separate tender.
This framework works well and is in force until 2018. Another reason for extending the contract was to
facilitate Westminster City Council’s joining. In any event planning for such re-tendering exercises
should have commenced at a much earlier stage to allow the Council the opportunity to consider fully
its alternative options.
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people managing the contract, cost overruns, failure of the
supplier to meet contract specifications and anything that may
affect the quality of service or the price. The working group
makes the following recommendations.
3.4.1 Key Performance Indicators. Key performance Indicators
(KPIs) should be required for all relevant contracts. These may
be national benchmarks or local KPIs but in all cases should be
SMART 7 and not too onerous or they will add to cost. KPIs
should be tailored to the requirements of the service and should
be robust. A flexible approach should be adopted that allows
KPIs to be shaped as the contract progresses (e.g., Total
Facilities Management contract which developed KPIs through
competitive dialogue). KPIs should be put in place early on,
written into the contract specifications and not wait for the
contract to commence. The working group found many Royal
Borough contracts did not contain KPIs. Without KPIs, it is
difficult to define the Council’s expectations from the contract
or to hold contractors to required standards.
Case Study: Total Facilities Management Contract
Designing the TFM contract was a complex, evolving process
with many bidders. It was conducted through Competitive
Dialogue whereby tenderers were invited to come back with
ideas about the contract before a final decision was reached,
including relevant KPIs. The lessons learned paper concluded
that the procurement exercise had worked well and achieved
its aims.
3.4.2 Contract variations or change orders. A primary source of
cost overruns from contract has been the necessity of
variations, often significant, to contracts which have already
been let. Variations at this stage are very costly as the
contractor then has no incentive to keep costs to a minimum
as the bid process has been completed. It is important,
therefore, that detailed advance planning occur to prevent the
need for large contract variations or change orders. Detailed
recommendations about contract variations are contained in
section 6 (Contract Management) of this report.

7

SMART is the acronym for:
 Specific
 Measurable
 Achievable
 Relevant
 Timely
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3.4.3 Business continuity provisions. The working group came
across cases where business continuity and contingency plans
had not been put in place. The department commissioning a
contract should consider as part of the planning process
whether or not the service needs a disaster recovery/business
continuity plan.
(a) Requirement
of
the
contractor’s
disaster
recovery/business
continuity
plan.
The
requirement for the contractor to establish and
maintain a Disaster Recovery/Business Continuity Plan
should be included in all contracts as determined by
the outcome of a Business Continuity/Disaster
Recovery impact assessment undertaken during the
planning phase of a contract. This is necessary to
mitigate the risk of a breakdown in service delivery as
a result of the contractor failing to deliver the specified
services or as a result of an emergency.
(b) Computer programmes and data. Language should
be included in the business continuity section of
relevant contracts to require that it must be possible
for all computer programmes and systems used by the
contractor to deliver the service and the data
generated by and stored on them should have the
ability to be transferred to the Council’s ICT network
and systems and be operable from the commencement
date of the contract. In the event of a failure by the
contractor, the Council must be in a position either to
have another contractor take over the provision of
these services or be able to deliver the service itself
with minimal or preferably no interruption to the
service. If the Council and contractors’ systems are not
compatible and interface is not possible the required
transition to the Council’s systems may be long and
protracted. It should also be a condition that in such
circumstances the Council should not bear the cost of
the systems and data transfer.
3.4.4 Contract extensions.
(a) Options of Council to extend contracts favoured.
Officers should consider adding options to contracts to
provide the Council with the right, but not the
obligation, to extend any contract for one or more
periods. Placing such language in the contract allows
the Council to avoid legally having to put the contract
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out to tender frequently upon the expiration of the
original contract term. Contract extensions should be
explicit in all contract documentation. Bidders need to
know the options available in advance of the closing
date for expressions of interest, or the Council may
lose bidders if the contract length is misunderstood and
deemed to be too short or long. Extensions should be
for successive one-year periods and not for, e.g., a
single three-year extension. The Council should have
multiple one-year extension options for all relevant
contracts. However, these optional extensions should
not be utilised without first seeking authority to do so
in writing from the relevant Director and in sufficient
time to enable a competition to be held, if authority to
extend is not granted. Extension options should not be
limited to multi-year renewals.
(b) Terms contained in the optional contract
extension rights. Provision should be included in the
contract under Extensions that the Contractors margin
under any such contract extension should be subject to
the same margins as in the original contract term.
3.4.5 Caution over Contracts where Council is to work in
partnership with Contractor. The working group noted the
risks involved in developing the terms of a contract “in
partnership” with a supplier who, once in place, can dictate new
contract terms and higher costs and require supplementary
contracts or variations. Royal Borough procurement officers
have described how in many cases they wish to enter into
contracts with contractors for the supply of goods and services
without specified outcomes or duties and obligations or KPIs of
the contractor. They prefer to develop those outcomes by
mutual agreement over the course of the contract. While no
one disputes the value of continuous improvement over the
course of a contract and, of course, it is always pleasant to work
collaboratively, it is important that the contract specifies
exactly what services the contractor is to perform, the required
standards of performance, the amount the contractor is to be
paid and the consequences for the contractor’s failure to deliver
as required. See Holland Park School case study and lessons
learned in Appendix 10.
Failure to make these requirements allows the contractor, who
has already been awarded the contract and has no fear of being
replaced because of the costs and delays of commencing a new
procurement tender, to dictate his own terms or service,
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performance standards and compensation. Such practices have
led the Council to unfortunate results, such as the cost overruns
on the Holland Park School.
3.4.6 Proportionality and flexibility required in contracts. The
time and effort expended in procurement should be
proportionate to the cost of the goods and services being
procured and the value of the service to the relevant
stakeholders. When the working group attempted to hire a
writer to organize this report, and to work under the direct
supervision of councillors serving on the working group for a
cost of only £2,000 pounds, the Royal Borough’s procurement
team produced a contract of 19 pages, including extensive
standard terms, and required, among many other things,
professional indemnity insurance in the amount of £5 million.
Needless to say, there was no writer willing to sign such a
contract or who had such indemnity insurance.
The working group supported the idea of flexibility in terms of
service delivery methods by contractors, but emphasized that
flexibility and vague contracts should not be prioritised over the
need for proportionate and controlled costs.
Similarly, the terms of contracts, the KPIs and other
requirements should be relevant and appropriate to the goods
or services being acquired. Unduly burdensome contracts which
are disproportionate to the requirements results in
unnecessarily higher costs, time delays and wasted officer time
for the Council.
3.4.7 Value for money and continuous improvement. While
requiring "value for money" and "continuous improvement,"
when exposing services to competition is encouraged, if there
are no specified definitions or standards about how to measure
whether such provisions are met, it cannot be demonstrated.
More specific or granular standards which are clear and
identifiable should therefore be included in the terms and
conditions of the contract. Without more specificity, such as
improving definable performance by a specified percentage
each year, these vague terms are not legally enforceable and
mean very little. Such general provisions are frequently seen in
Royal Borough contracts. See, e.g., Violence against Women
and Girls (VAWG) contract. Although the Council should seek
to establish specific and clear performance criteria and
contractually provide for these objective requirements, the
general contract terms of value for money and continuous
improvement do have some value on their own, however, as
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they may indicate the Council’s expectations and when a
specific measure is identified, the Council may be able to
require the contractor to implement such measure on the basis
that it improves value for money or the quality of the service.
3.4.8 Time is of the essence. A clause should also be included in
the contract to the effect that "time is of the essence." This
clause will prevent the contractor(s) from causing unnecessary
delays and make them responsible for immediate corrections of
defaults. The Council’s right to damages against the contractor,
if the contractor fails to perform his duty, will commence at a
much earlier stage is “time is of the essence” is included in the
contract.
3.4.9 All professional standards. Contracts should require
contractors to use "all professional standards and techniques"
in future, rather than "all reasonable professional standards
and techniques.” A contractor should be expected to follow all
professional standards, which are presumed to be reasonable.
Introducing a lesser standard will cause unnecessary disputes
as to whether the contractor is responsible for defective
service. See Violence against Women and Girls Contract for
inappropriate use of “all reasonable professional standards.”
3.4.10 Specifications in contracts. Contracts should be clear and
comprehensive about what is expected. They should include a
detailed description of the contractor's services and duties, the
number and qualifications of personnel involved, locations at
which services will be provided, the times and dates of
operations and all other relevant details. Key performance
indicators should also be spelled out in detail.
While a contract needs to be flexible in its approach to
encourage innovation and efficiency, it also needs to be robust
to ensure transparency and enable pricing to be reviewed in the
context of proportionality.
Service specifications should not be too prescriptive.
Case study: Holland
Equipment Contract

Park

School

Furniture

and

In the case of the Holland Park School’s fixed furniture and
equipment contract, the specification listed the exact brand and
supplier of the items favoured by the school. This kind of
contract is not only contrary to EU procurement regulations but
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limits the options and potential supplier network and could
result in potential savings being missed.
3.4.11 Do not make informal commitments to contractors.
Councillors and officers should be reminded that they should
not make intentionally or unintentionally promises to third
parties ahead of a formal contract.
The working group was aware that Councillors had on some
occasions agreed to fund or buy goods or services before a
formal contract had been drawn up. On one occasion the
councillor involved had later suggested it would be
embarrassing if the Council failed to honour his verbal
agreement.
3.4.12 Insurance provisions. Careful consideration should be given
to the terms of insurance provisions.
(a) No limit of liability. In general, insurance terms
should be contract relevant, whether specific or
generic. The liability of the contractor should not be
limited to the amount of insurance the contractor
carries. The amounts and types of insurance and
indemnities should be based on an adequate
assessment of potential risk. Many Council contracts
have arbitrarily determined insurance or indemnity
coverage. See, e.g., Violence against Women and Girls
(VAWG) Contract.
(b) Risk assessment expert. In appropriate cases, the
Council should enter into a contract with a risk
assessment expert who is contracted to give advice on
the reasonableness of the liability and insurance
limitations. The Council should seek specific advice on
whether the indemnity and insurance level for each
service provided is adequate to protect it.
3.4.13 Termination of contracts. Standard terms in Council
contracts make it very difficult to terminate contracts even
where a contractor is not performing properly. Consideration
should be given to whether the Council can terminate a contract
without cause and without cost penalties on giving three
months’ advance notice and not the current provision of six
months’ notice and after giving a defaulting contractor two
critical default notices instead of four notices.
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Case study: Violence against Women and Girls (VAWG)
Contract


The working group noted officers’ view that six months
would provide sufficient time to tell whether the concept
of a VAWG service was viable and that the contractors
could achieve the outcomes required. Officers considered
that three months might be too short a period as well as
being commercially unattractive to providers.



The strategy adopted the approach of allowing six months
for the contractor to implement the contract before it could
be terminated without cause and without cost penalties for
the Council. The working group recommends that a period
of three months should be considered.



On some occasions, however, it might be appropriate to
include provision for a six-month term to determine if the
service is effective; particularly to account for recruitment
of large numbers of staff and other mobilisation concerns.

3.4.14 Liquidated damages (penalty clauses). Liquidated
damages may be in the form of financial penalties being
deducted from the contractor’s invoice for each event where
the contractor failed to deliver the specified service. It may not
however be appropriate, depending on service/budget/risk, to
apply liquidated damages therefore the parameters for this to
occur need to be stated in the contract. Penalty clauses should
be explicit, robust, proportionate and effective. They must
reflect actual losses to the Council. Council contracts appear
rarely to use liquidated damages clauses, except for capital
projects where their use is now usual practice.
The working group would like to see a more robust approach
to penalty clauses, which should cover all costs the council is
likely to face in the event of a problem.
Case study: Pensions Administration Contract
After considering the issues which led to the Council moving
the contract for the administration of its pension scheme from
Capita to a Section 101 Delegation Agreement with Surrey
County Council, the working group noted that penalty clauses
applied to Capita could and should have been more robust.
27

The working group recognises some large organisations, e.g.,
Serco, Capita and Civica, are able to pick and choose the
contracts they compete for and are content to forego contract
opportunities whose terms they consider place too much risk
on them. In most cases even these large companies will
regularly consider larger risks if appropriately compensated for
such risks. It is the Council’s duty to advise Cabinet Members
on the best balance between costs and risks to achieve the
most appropriate service and risk allocation for the Council.
This is all part of achieving the terms most effective for the
Council, considering all the relevant factors.
Significant costs were incurred in transferring the data from
Capita to the new service provider, a cost that had to be
borne by the Council earlier than expected due to the
termination of the Capita contract prior to its original
contractual end date – a situation the working group wants to
avoid in future by considering whether contracts should contain
additional penalty clauses for the supplier in the event that
unexpected or premature data transfer and other costs are
incurred due to unsatisfactory service delivery from the supplier.
It believes that the Council should not be left with costs for
contract alterations or supplements that are much higher than
it would have agreed to at the time the original contract was
signed. It also suggests that future contracts with a data
element must include a requirement that the data can be
transferred to the Council’s systems if the contractor fails.
Similarly, when it considered the Kensington Academy and
Leisure Centre contract, the working group felt that the penalty
clauses were insufficient.
3.4.15 Advance payments to contractors. Payments in advance of
a contractor’s completing the specified work should only be
permitted in exceptional circumstances, i.e., where there are
compelling reasons to do so and where they have been
authorised by the relevant Executive Director having consulted
the Cabinet Member. Payment for goods and services should
generally be made only after delivery of the services and receipt
of an invoice at the prescribed intervals. Otherwise, a
contractor could collect the money and disappear without
performing the contracted services. The Council has several
contracts which provide for advance payments. There may be
some circumstances may be appropriate, such as where there
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are initial costs of goods to commence a project, which are
typically prepaid in the commercial sector.
Section 2(6) of the Kensington and Chelsea Compact dealing
with third sector contractors commits the Royal Borough to
make payments in advance of expenditure, “unless exceptional
circumstances apply.” This Section of the Compact recognises
the financial limits of some small voluntary sector organisations
who operate on the financial margins and for whom
retrospective payment schedules would affect their ability to
participate in contracts.
Case study: Violence against Women and Girls (VAWG)
Contract
While in this case the pre-market engagement indicated that
the provisions of the Compact apply and commits the Council
to make payments to the contractor in advance of expenditure,
this should ordinarily be avoided; the default position being the
payment of a contractor within 30 days from receipt of invoice.
3.4.16 Change of ownership or control of contractor. There
should be a provision in Council contracts providing that where
there is a change of ownership of the contractor or any parent
(or parent of parent) of more than 50%, that such a change of
control would require the Council's consent. The Council might
also consider requiring Council approval if there is a change in
the Board of Directors (including shadow directors) or control
of the contractor. Such a provision prevents a contractor being
controlled by persons who had not been vetted or approved
when the original contract was let. See, e.g., the Passenger
Transport programme contract at Appendix 8.
3.4.17 Prohibition of assignment. Contracts should prohibit or limit
contract assignment, sub-contracting, mergers or other
changes in control where such a change is likely to result in the
service being provided by unqualified or undesirable service
providers. The Council encountered problems when the original
contractor for the Passenger Transport Contract assigned the
contract to a third party which lacked the capabilities and
stability of the original contractor, resulting in service failures
to the Council.
3.4.18 Cost recovery by Council where contractor fails to deliver
promised services. Council contracts should allow for
recovery of the cost of change incurred by the Council during
the transition of a contract from the incumbent supplier to the
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new one. For example, if the transfer of data is integral to a
new system, such as the move of the Pensions Administration
contract from Capita to a Section 101 Delegation Agreement
with Surrey CC, the losses incurred by the Council should be
reimbursed by the original contractor whose services failed to
meet required standards.
3.4.19 Transfer of risk in contracts. Business units should ensure
they transfer the risks in a contract to the service provider as
fully as possible. Transferring risk to a contractor will likely
result in increased contract costs. There is always a balance
between risk and cost. Transferring risk could involve, for
example, providing in a contract that the contractor’s
compensation will be reduced if the service provided does not
meet Council specifications or KPIs or is not delivered on time.
Too often officers are surprised when contractors meet contract
terms but do not meet Council’s expectations. Usually, the
Council will then be forced to incur additional costs to ensure
the service delivery meets its expectations.
Case study: Kensington Academy and Leisure Centre
(KALC) and Holland Park School (HPS) Construction
Contract
Unlike KALC, where the risk was assigned to the contractor at
an early stage, this did not happen where HPS was concerned.
There were still disputes on-going about liability for some
defects at HPS some two years after completion.

4.

Contract Letting

4.1

Determination of what is available in the market.
Robust planning should include an assessment of the market
place to determine what is available, any new developments in
the service area and associated technology and whether there
are any gaps that might compromise the Council’s ability to
achieve its vision for the service. Good market analysis and
needs/gap assessment will result in a clear understanding of
what is available in the market place; whether the aspirations
of the service can be met; and a well-run competition can be
launched, attracting more than sufficient interest. What
emerged from working group discussions is the need to exploit
all of the various tools available at the contract letting stage to
ensure a robust competition and optimum outcome for the
Council.
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Once the business unit has a clear understanding of what is
available in the market place and has confirmed that it can
deliver a service that meets its aspirations, it can focus on
encouraging suppliers to compete for the contract. The working
group recommends that the publication of all notice and
advertisements are beyond just capitalEsourcing and are wide
ranging enough to maximize interest.
Case study: Holland Park School project
At the start of the Holland Park School project, the competition
was restricted to four companies, of which only two expressed
an interest in the tender.
In the event, neither of the two companies submitted a bid,
wasting the Council’s time and resources and meaning that the
competition had to be re-run. This is clearly not acceptable, and
so the working group believes that notices and advertisements
should be published widely to maximise interest.
4.2

Ensure adequate competition
Those who are procuring goods or services on behalf of the
Council need to make good use of all the tools available at the
contract letting stage to ensure there is a high level of
competition amongst suppliers in order to achieve the best
outcome for the people of the borough.

4.2.1 Recruitment of additional potential bidders. The Council
should not rely solely on capitalEsourcing for potential bidders.
Advertisements and public notices should be widely
disseminated and suitably detailed and sufficiently appealing to
encourage full competition.
Details of advertised projects over £5k should be sent to all
registered on the system who were interested in a particular
area of business, including medium and small businesses.
Three quotations are required for contracts between £5,000
and £164.176. This process is simpler than a full tender
process which is required for contracts above £164,176.
Companies have to pre-qualify and register. Some small
companies do not like to bid online, so more work is required
to encourage them. The Contract Regulations require all
requests for quotations for contracts greater than £25,000 to
be publicly advertised on the capitalEsourcing site. Where the
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value is over £25,000 the opportunity is also published on
Contracts Finder. Quotations for contracts valued at less than
£25,000 can now be obtained by any means (see Contract Reg.
2.27 (b)).
4.2.2 Appropriate contract specifications necessary. To
maximise interest from suitable suppliers, the service
specification must be fit for purpose and not overly-prescriptive
or ambitious that it deters potential suppliers from bidding for
a contract. The drafting specification guidelines on the Intranet
and associated template warn against over-specifying a service
requirement.
Case study: Holland Park School Fixed Furniture and
Equipment contract.
In the Holland Park School Fixed Furniture and Equipment
contract, the exact brand and supplier of the items of furniture
favoured by the school were listed in the specification. This
approach is contrary to the EU Procurement Regulations which
require those brand names and other references which would
have the effect of favouring or eliminating particular providers
must be avoided and that equivalence must be accepted.
4.2.3 Expand base of potential contractors. The Council should
seek to make a wider range of providers, including local small
businesses, public sector organizations, voluntary groups,
charities and social enterprises, aware of procurement
opportunities and include them in the bidding process for
Council contracts. The Council should look at its processes and
seek to make it easier for charities and other smaller providers
to bid for contracts.
(a) The procurement working group considered a
submission from Kensington and Chelsea Social
Council which pointed out some of the difficulties
smaller organisations have when seeking to bid for
contracts:
Kensington and Chelsea Social Council has gathered
much feedback from local voluntary organisations over
the years and has concluded that “commissioning
processes are often not very accessible for small
organizations.”
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Among other comments made in a report to the
working group, the authors referred to processes as
“overly arduous, time consuming and complex for a
small amount of funding.” The report added: “If a
commissioning process is very complex and time
consuming it greatly disadvantages small organisations
and means they are not on a level playing field with
larger providers.”
KCSP believes the CapitalEsourcing Online Portal is
“not
very user friendly” and “appears to be
designed for large companies bidding for large
contracts”, and the report said some forms lacked
guidance notes or included unclear questions.
The Council’s tendency to “bundle up” different
services into contracts covering larger geographical
areas instead of smaller localised ones also came in for
criticism. “For locally based organisations serving small
geographical areas this creates a significant barrier for
them to compete for these contracts,” the report said.
The social council also pointed out that commissioners
had said it could no longer give feedback to small
organisations on draft funding applications but could
only answer queries, something it felt helped
perpetuate the “uneven playing field.”
(b) Kensington and Chelsea Social Council (KCSP) should
be consulted on the wording of future tenders aimed at
smaller providers.
(c) The provisions of the “Kensington and Chelsea
Compact” should apply (the other boroughs have
similar documents). The compact is “An agreement for
working together in partnership for the public,
voluntary and community sectors.” It sets out a
number of principles which, whilst not being legally
binding, the Council is expected to follow when
procuring services from the third sector.
(d) The Council should review the rule that currently
prevents KCSP offering feedback on draft funding
applications from smaller organisations.

33

4.3

Performance, financial and technical vetting
It is vital to ensure that the Council brings on board suppliers
that are capable of delivering the right standard of product or
service, at the agreed price and in the agreed timescale.
Inadequate performance and poor financial and technical
vetting risks the Council’s signing a deal with a supplier who is
unable to fulfill the contract, has no track record of doing the
job required, fails to hit deadlines, becomes insolvent or
attempts to increase the costs of the work. The degree of
financial and technical assessment required of suppliers should
be commensurate with the risks involved.

4.3.1 Pre-contract evaluation of bidders. The Council should find
ways of improving its pre-contract evaluation of bidders and
consider more use of consultants in specialist or particularly
complex procurements.
4.3.2 Assessment should be proportionate to risk involved. The
degree of financial and technical assessment must be
commensurate with the risks involved. The Council could accept
the relatively low risk associated with low-valued contracts and
establish a general threshold, e.g. £50,000, below which no
formal technical or financial vetting exercises will normally be
required.
4.3.3 Key risks. Some of the key risks are:
(a) Lack of capability of the service provider to fulfil the
contract
(b) Credibility of the contractor is untested
(c) Contractor insolvency
(d) Timeline slippage
(e) Cost escalation.
4.3.4 There should be better communication with, and feedback to,
bidders taking part in a competitive process, particularly those
who are unsuccessful. Problems have arisen in Council
contracts where goals of the Council and the contract
specifications were not clear. This resulted in contract problems
and failure as demonstrated by the Passenger Transport
Contract.
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4.3.5 Contracts should be clear about specifications. Contracts
should be clear about what is expected. They should include a
detailed description of the contractor's services and duties, the
number and qualifications of personnel involved, locations at
which services will be provided, the times and dates of
operations and all other relevant details. Key performance
indicators should also be spelled out in better detail and with
more specificity. The Passenger Transport Programme and the
Holland Park School projects are examples of prior weaknesses
in specifications.
4.3.6 Financial appraisal. There should be a clear display of a policy
for making financial assessments, which should be applied
equally to all applicants. Appraisal should result in a
recommended contract limit and maximum total value of all
contracts to be let to each firm at any point in time.
4.3.7 Corroboration of contractor statements. Checks should be
made during the appraisal process to corroborate all
statements and representations made, such as financial
statements as to annual turnover, schemes completed, etc.
4.3.8 Check references. Where public procurement law allows it,
references should be obtained from a range of existing users of
services provided by prospective bidders.
4.3.9 Consultations with other councils about contractor
performance. Council business units should talk to other
councils about their experience with service providers to find
out about potential problems regarding contract specifications,
quality of performance and contractual disputes. Where
problems came to light, such as in other councils’ Amey and BT
contracts, closer due diligence should be followed and
additional precautions taken. References are a standard part of
the Pre-qualification (PQQ) process – Section 6 of the Crown
Commercial Services (CCS) PQQ. Such an approach may have
saved the Council substantial costs and delays.
Case Study: Managed Services and the BT contract
The working group was concerned to find that problems faced
by other councils when dealing with BT, which supplied a
significant part of the Managed Services Programme, had been
in the public domain before the contract was let.
At its request, the working group was provided with a summary
of the portfolio of BT’s services to other councils from an ERP
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perspective. It was noted that although BT provided different
technology services platforms to other councils and were in
joint ventures with them in contrast to providing a managed
services contract for the Council, other councils had made
publicly known their high level of dissatisfaction with BT’s
services, The working group felt that the Council should have
taken more note of the issues raised.
The chairman submitted that other councils should be consulted
before entering a contract for similar types of services, even
though not identical, to one that had caused problems, if only
so the Council could undertake a more detailed due diligence
check and take extra precautions as appropriate.
Although the group was told that companies at the time could
not be excluded from the tender process on the basis of their
performance elsewhere, members felt seeking more
information from the council involved would have been helpful
and should happen in future. This is no longer entirely the case
under Regulation 57 of PCR 2015 which permits the exclusion
of bidders which exhibited “significant or persistent deficiencies”
under a prior contract.
4.3.10 Don’t blindly use frameworks. Business units should not
automatically use existing public sector frameworks, but should
think carefully about other options and only use frameworks
where they are the best way forward.
4.3.11 Consider alternatives to frameworks. Consideration should
be given to the design of a process to be followed for making
sure that a framework provides best value for money compared
to exposing a service to full competition. This process is called
benchmarking where bids outside the framework are obtained
to establish the robustness of the framework. Frameworks do
not always offer the most competitive contracting alternatives.
There are, for example, two single-supplier frameworks
provided by ESPO and CCS for a service. To identify which
offers best value for money, or whether better value for money
could be achieved by running a tender process without going to
a framework, the Council should occasionally consider running
a benchmarking exercise.
Case study: National Army Museum street paving
The Council was asked by the National Army Museum (NAM) if
it would consider improving the public highway outside its
premises. With no Council budget available, and since the work
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was directly related to the museums refurbishment, the
authority told NAM it would need to meet the cost of works to
the public highway.
At the same time, the Council insisted that the work should be
carried out by its own contractor at rates that were higher than
NAM had been quoted.
The working group understands that on occasions the Council’s
contract price may be affected by particular provisions, it
believes that if there is clearly a cheaper price available to a
partner organisation, the authority should consider such
options even if they fall outside the usual framework. In this
particular case, officers pointed out that the stringent
specifications required by Highways precluded the use of a
private contractor.
4.3.12 Reference existing strategies in contract specifications.
When drawing up pre-contract specifications, departments
should refer to existing strategies, for instance being careful to
reference the IT strategy in cases involving online services.
4.3.13 Use risk registers in project management. Risk registers
should be used as an aid to project management, not simply
set up as a task that needs to be completed for the sake of
appearances. A risk register and log should be included in all
contracts throughout the procurement process and contract
term. The procurement guidance on KCNet highlights the key
risks at each stage of the procurement process. The current
Shared Services Risk Management guidance does not specify
the frequency with which risk registers are reviewed; it is
recommended that this is done “periodically.” Risk registers
should be updated at specified intervals of less than three
months and perhaps even weekly. This would have likely
prevented cost overruns at Holland Park School.
4.3.14 Contract bidders should not control contract content. It
is often useful to obtain the fair and open input of contract
service providers in the specifications for some Council
contracts. The Council terms and conditions will apply to all
contracts and, after the contract terms are put out to bid,
bidders should not be allowed to influence their content. A
clause to this effect is included in the standard Instructions to
Tenderers.
4.3.15 Supply chain risk mitigation. The working group also looked
at ways of mitigating the likelihood and impact of service
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failures caused by weaknesses in the supply chain. Appendix
11 defines the supply chain, the risks involved and the ways of
mitigating those risks.

5.

Contract Award and Implementation

5.1

Compliance with procurement laws and regulations.

5.1.1 Required compliance with Contract Regulations.
Evaluating and awarding contracts must, without exception,
comply with the law and with the Council’s Contract
Regulations; any deviation could expose the Council to
challenge from an aggrieved bidder or, in some cases, from the
European Commission.8
5.1.2 Contract Regulations vary with size of contract. Contract
Regulations stipulate, for example, that all procurement
projects for contracts over £500,000 should be managed in
accordance with PRINCE 2 principles. A guide to using PRINCE
2 can be found on the intranet.
5.1.3 Council’s Financial Procedure Rules are mandatory.
(a) The Council’s Financial Procedure Rules are clear about
the need to comply with existing procedures. Failure to
comply with the rules, as set out in part 4 D of the
Council’s Constitution and associated guidance may
lead to employees being charged with serious or gross
misconduct and subject to disciplinary procedures.
(b) Council employees and third party service providers
have a duty to report breaches of regulations to an
appropriate manager and the Director of Audit. In all
cases the regulations must be followed before any
expenditure is incurred.
(c) Executive Directors are responsible for the overall
financial management within their Department and for
ensuring that their staff are aware of, and comply with,
the rules. They can delegate these responsibilities, but
only in writing under an approved scheme of delegation.

The European Union, United Kingdom and Council’s Contract regulations, the
governing structural frameworks for the rules and guidelines recommended in this
report, are more fully set forth in Appendix 11.
8
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(d) Line managers are responsible for the day-to-day
financial operation of their team and need to ensure
that staff follow the Financial Procedure Rules.
(e) Executive Directors must report all but minor breaches
in Financial Procedure Rules to the relevant Cabinet
Member and the Town Clerk.
5.2

Rules for selection, award and publication.

5.2.1 The selection and award criteria relating to each contract must
be published in the original advertisement/notice or in the
procurement documents at the outset of the competition and
cannot be amended later.
5.2.2 There are also rules regarding notifying tenderers of the
outcome of each stage of the competition, and in this case the
Council’s standard must be maintained at all times.
5.3

Dialogue with contractors. Officers responsible for
procurement should keep dialogue with prospective contractors
to an absolute minimum throughout the competition to ensure
transparency and equal treatment, with exchanges restricted
to clarification bulletins only.

5.4

Contract authorisation. While officers throughout the
authority are involved in every stage of the preparatory work,
it is important to note that all contracts must be authorised by
the Council’s Cabinet or the relevant Cabinet Member or
Director (depending on the value). Directors may delegate
responsibility for agreeing contracts up to a certain value to
nominated members of their department as approved by the
relevant Cabinet Member.

5.5

Guideline recommendation. Business units should be
reminded of the regulations around evaluating and awarding
contracts and officers who are given approval to make
procurement decisions should confirm their understanding of
those regulations.

5.6

Key control risks. The working group found instances where
the following risks existed in contracts.

5.6.1 Contract documents incomplete or unsigned. Contract
agreements are incomplete and/or are not completed and
signed by both parties until long after delivery of the work or
services commences.
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5.6.2 Specifications not robust. Specifications contained within
contract agreements do not clearly describe the services to be
performed.
5.6.3 No method of calculation of payments due. The terms and
conditions of contracts do not describe how payments to
contractors are to be calculated from the rates and prices
contained within the associated pricing schedules.
5.7

Project control. The following steps should be taken to
facilitate better service delivery under a contract.

5.7.1 Draft accurate specifications. Project sponsors should
ensure a specification is produced at an early stage reflecting
the service requirements and has been produced in accordance
with the project brief agreed by Cabinet or designated Cabinet
member.
5.7.2 Appoint officer to monitor service delivery. As soon as
possible an officer is formally made responsible for monitoring
service delivery and they are briefed on the content of the
specification.
5.7.3 Clear specifications. Specifications clearly describe the works
or services to be delivered, the standards to be achieved and
any relevant legislation that applies.
5.7.4 Cross reference pricing documents to specifications.
Pricing documents are prepared that are clearly crossreferenced to the respective specifications.
5.7.5 Tender documents clearly state how payments to be
calculated. Tender invitation documents submitted to
potential candidates clearly state, by reference to the
specification and pricing documents, how payments are to be
calculated and processed to the successful candidate.
5.7.6 Ensure contract documents are complete and accurate.
Before the formal contract documents are sent to the successful
contractor, confirm that the documents are complete and
accurate, for example, documents should include the
specification, completed pricing document and any significant
post-tender correspondence managed through capitalEsourcing.
5.7.7 Final version of documents provided to monitoring
officer. Copies of the final versions of the specification and
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pricing documents, those included in the contract agreement,
are provided to those individuals who will be responsible for
monitoring service delivery and/or processing payments.
5.7.8 Sign and exchange contracts before commencement of
work. Before the project team is authorised to instruct the
service provider or contractor to commence delivery of the
service or to start work, a formal contract must have been
signed or exchanged.

6.

Contract management
Strong contract management is vital to protect the interests of
the Council and depends on the effectiveness of the controls
set out in the agreement between the Council and the
contractor.
Once the contract is in place, suppliers can exploit gaps in the
specification or the terms of the agreement in order to
negotiate changes in the terms of engagement, either to
increase the price, to reduce or alter the service provision or to
cease providing less profitable aspects of the service. See
Appendix 13 for methods of monitoring Key Performance
Indicators.
A clearly expressed contract will leave the contractor very little
room to negotiate the terms, even for contract variations.
To minimise risk, details of how the contract will be managed
and what is expected of the contractor must be decided at the
planning stage. The contract should set out how the
performance will be measured and be clear about how any
liquidated damages clause will be applied to the contract.

6.1

Need for control of variations of contract provisions
(change orders). Changes that take place after a contract has
been let can result in late delivery of the project, increased
costs, additional work and pressure on resources. Projects
exceed their budgets or programmes because changes, as
determined by the working group after its consideration of the
Holland Park School and other projects, “are simply allowed to
happen.” They are often subject to “scope creep” whereby
changes occur without review, adding to the work of the project,
and sometimes delaying the schedule, increasing the costs,
and/or causing late issues to arise.
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Case study: Holland Park School (HPS)
In 2013, the Cabinet was asked to approve a major overspend
on Holland Park School, a project which ran into considerable
financial difficulties for a variety of reasons.
The Council chose to use a “traditional” procurement route
rather than a design and build approach (which transfers more
risk to the contractor) because at the time the contract was let
the construction market was buoyant and contractors were
choosier.
In the event this route led to the cost escalating, as once the
contractor had won the initial contract and become part of the
team, it gained considerable power over future pricing.
The Executive Decision Report seeking Council approval for
additional funding revealed that the contractor “worked with
the design team providing tender returns which indicated that
the project was on budget until the very last moment, when
[the contractor] suddenly presented a tender which was very
significantly over budget.”
At one point, the project was set to exceed the budget
allocation by more than £6 million, and a value engineering
exercise had to be commissioned to reduce the costs. Retendering would have caused unacceptable delays.
Costs continued to rise, with much of the extra expense caused
by additional work agreed through the change control process,
often as a result of requests from outside partners, such as the
school.
The working group was also concerned at the fact that because
the Council had not transferred the risks involved in the Holland
Park School project to the contractor, it was still involved in
disputes over liability for some defects.
Referring to an extra piece of work related to pipe work at the
old school swimming pool, the Executive Decision Report
revealed: ”The works were instructed via the change control
process and, as the condition of this supply was far worse than
first envisaged, the costs escalated.”
In total, more than 600 change control forms were generated
by this one project, leading to a number of issues with contract
management. The decision report accepted that: “…the culture
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established has led to the client design team continuing to
make changes unauthorised by the Council.”
While the Holland Park School report is historic and changes
have been made to procurement processes in the meantime,
the working group is determined to see that lessons are learned
from it. For a full report of the lessons learned from the Holland
Park School case, see Appendix 10.
6.1.1 Need for formal change control procedure. The purpose of
a formal change control procedure is to enable all parties
involved in a project to formally record and consider the real or
potential impact of any change on the works or services that
are being delivered, before the change is authorised. The real
impact of changes may result in other more economical
solutions not being reviewed or implemented. The objective of
the change control system is therefore to identify, record,
appraise and approve changes.
6.1.2 Reasons of contract variations. Variations of contract are
necessary to deal with emergencies or circumstances not
foreseen at the point of exposing a service to competition. By
implication variation orders are exposed to exploitation, e.g.,
contractors, who have already been awarded the primary
contract, dictating costs if they are not managed well.
6.1.3 Provisions to address change order requests. The
Council’s contract review and approvals processes should
therefore provide, specifically in advance for the pricing of
change orders or supplemental contract requirements, so that
the Council is not left with large additional costs for contract
alterations or supplements, which may well be in excess of what
the Council might have agreed had such costs been known at
the time of letting the original contract. The longer the contract
term, the more certain it is that variation clauses will be called
upon. Therefore, there should be more extensive provisions
within the Council’s procurement rules and terms and
conditions dealing with appropriate governance for variations
and change orders.
6.1.4 Control margins of change orders. Working group members
wanted to make sure the contractor or service provider could
not charge a higher price or apply a higher profit margin on
contract variation requests than allowed on the original
contract, if the Council asked for the contract to be extended,
altered or improved. The working group also recommended any
variation orders relating to supplementary or extended
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contracts were based on a pre-agreed margin or fixed price.
Contract variations or change orders should be managed on an
open book accounting basis, with all budgets approved by
Council in advance and the profit and overhead margins limited
to the same margins (or less) provided in the original
contract. For example, if the original contract provided for a
10% margin for overhead and profit, any change order should
not allow the contractor to charge any greater profit and
overhead margin on the cost of such change order.
6.1.5 Approvals of contract variations. The Council should
establish robust criteria for approving contract variations,
especially where there could be a material increase in cost. The
approval should be considered by a senior officer with good
knowledge of contracts and contract variations. The officer
should consider the necessity and importance of the change,
alternatives to the proposed change, whether the change will
materially benefit the project, the requirements of the project
stakeholders, the cost implications and the impact and benefit
to the Royal Borough.
(a) Clear requests with reasons for contract
variations. A clear and documented request for
changes process is introduced at the outset of a project
that enables any party involved in the project to
request a change. Each request should describe the
reason for the change and what it would affect in terms
of project deliverables as well as what resources and
time would be needed to implement and validate the
change.
(b) Describe priority for variation or change request.
In order that all requests for change receive
appropriate action, each should state a priority, such
as essential for example where there is a new local
policy or desirable if the change would be nice to have.
(c) Change authorizations more stringent over time.
Typically, change control should grow more stringent
as the project progresses, in order to protect the
Council against late, disruptive changes.
(d) Appraise requests and options for change orders.
Change requests are appraised to quantify their likely
impact on the time, cost and quality of the works or
services being delivered. Such appraisals should
include an appraisal of the do-nothing option by
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identifying implications should a change request be
rejected.
(e) Consider options to variation requests or change
orders. Options for delivering the requested change
should be identified and appraised to determine if an
alternate option to the Royal Borough is available that
would have a lesser impact on the project objectives.
(f) Approval of changes by senior officer. Changes
should be approved by an appropriate authorised
officer, Project or Programme Manager on behalf of a
Senior Responsible Officer and within a stipulated time.
(g) Maintain change request logs. Change request logs
should be maintained alongside other project
documentation, such as risk and issue logs, so that a
satisfactory audit trail can be provided.
(h) Change control in tri-borough contracts. Triborough contracts need to include change variation
clauses that protect the Royal Borough from receiving
a lesser service because of competing or contradictory
demands from the other authorities involved.
Case study: Violence against Women and Girls
The Violence against Women and Girls (VAWG) project
was an example considered by the working group. With
the funding from the Mayor’s Office for Policing and
Crime (MOPAC) conditional on it being a Tri-borough
service, the members sought an assurance that that
the variation clause was adequate to protect the
interests of all three councils.
6.2

Risk mitigation actions. The working group accepts that even
with robust change management procedures in place, events
may occur that cause a project to finish late, exceed its budget
or not meet its original brief fully.

6.2.1 Risk management process required. To lessen the impacts
of such events, the working group believes a risk management
process should be set up to identify events that may have a
negative impact on the project at the start and manage those
risks through to completion.
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The Chartered Institute of Procurement and Supply (CIPS)
considers that risk recognition and analysis should be part of
any significant purchasing and supply management process.
6.2.2 Key risk factors. In the view of the working group, contracts
fail for a number of reasons:
(a) The officers responsible fail to carry out the necessary
checks on service delivery and/or fail to verify
payments to contractors and service providers;
(b) Contract agreements are incomplete or are not
completed and signed by both parties until after the
service starts;
(c) The contract specifications do not clearly describe what
the Council expects to receive;
(d) The terms and conditions of contracts do not describe
how payments are to be calculated from the rates and
prices contained in the associated pricing schedules;
and
(e) The only dedicated contract management resource in
the Council is limited to overseeing tri-borough
contracts and a centralised resource of contract
management should be introduced for all Council
contracts.
6.3

Contract management. Once the contract is in place, it is
important to manage performance. The working group believes
that a more detailed focus on Key Performance Indicators may
be useful in some cases. See Appendix 13 for other potential
monitoring methods.

6.3.1 Proportionality.
Contract
management
should
be
proportionate to the size and importance of the contract. Such
management can be as simple as reviewing expenditure
against the budget allocation. It can also be as complex as
retaining an external expert contract supervisor.
6.3.2 Procurement team to supervise contract performance. A
centralised Council procurement team should be given
responsibility for overseeing procurement and contracts and
ensuring the right systems and processes are in place.
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6.3.3 Team to check contract compliance. The team should carry
out regular spot checks to ensure departments are complying
with rules and regulations and record the results of the
monitoring process.
6.3.4 Comply with rules or explain. Contract managers should be
required to comply with the rules or be able to explain why they
did not comply.
6.3.5 Report regularly to Cabinet and Scrutiny Committees.
Regular reports on new contracts and the management of
contracts should be provided to Cabinet and to Scrutiny
Committees.
6.3.6 Include contract management costs in budget. The
ongoing cost of managing a contract should be included in
budget estimates at the earliest opportunity.
6.3.7 Establish client side team for important contracts. Where
the Council plans to set up a client side team to deal with a high
value, high profile contract, the team should be appointed at
the outset so that the officers concerned can contribute to, or
lead, the planning and letting stages.
6.3.8 Use risk registers. Staff making procurement decisions
should maintain, monitor, update and make good use of risk
registers in relation to the contracts they agree. The working
group noted that only the Corporate Property team made good
use of risk registers, which it considers a vital tool in contract
management.
6.3.9 Develop risk mitigation plans. Risk mitigation plans should
be developed for large or important contracts and overseen by
a senior member of the project team.
6.3.10 Risk assess each project. Each project should be risk
assessed, and the results of that assessment considered,
before the project is given approval.
6.3.11 Allow data transfer to Council systems. Where contracts
have a data element, as referenced in part in clauses 3.4.3(b)
and 3.4.14, contingency plans must be drawn up to allow that
data to be transferred to the Council’s own IT systems in the
event of contractor failure.
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6.3.12 Greater use of internal auditors.
(a) There is a legal requirement for the Council to maintain
an Internal Audit service to meet the requirements of
Section 151 of the Local Government Act 1972, plus
Regulation 3 of the Accounts and Audit Regulations
2015.
(b) The Internal Audit service for the Royal Borough is
predominantly provided by an in-house team
supported by ad hoc specialist audit resources, through
a contract with the London Borough of Croydon (LBC),
who in turn contract the services to Mazars through a
sole supplier framework contract.
(c) In line with regulations, the Council’s Internal Audit
Service undertakes a range of audit reviews which
examine and report on the soundness, adequacy and
application of accounting, financial and other controls
as well as governance arrangements. The service
further provides computer, contract, and value for
money reviews together with providing advice and
guidance on projects and financial compliance.
(d) The Council’s Internal Audit Team did a very useful job
in thoroughly reviewing and analysing four tri-borough
contracts in 2014 and reporting on ways to improve.
This audit report is contained in Appendix 4.
(e) The working group recommends further and more
frequent involvement of the Internal Audit Team in
assisting in various phases of procurement on major
contracts
and
in
providing
skilled
contract
management advice to the Council.
6.3.13 Contract management necessary to ensure proper
delivery of services. All contracts, in particular Bi/Triborough contracts, must have an appropriate contract
management regime in place that will ensure the Council
receives the services the contractor has been appointed to
provide and at the prevailing rates and does not inadvertently
subsidise the services in the other councils.
A Tri-borough Contract Management Framework is currently
being drafted and will contain the necessary requirements to
be put in place for contracts to ensure the services are delivered
in accordance with the relevant terms and conditions.
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Case study: Home Care contract
At the time of the review, due to a lack of electronic monitoring
processes and tools, some councils in some instances were
paying for the number of social care hours commissioned rather
than the number actually delivered. The lack of electronic
monitoring, which the Royal Borough has had since 2009, gives
rise to the likelihood of paying more than contracted amounts
as the monitoring of whether the specified service has been
received compared to the commissioned service is more time
consuming and complex and sometimes unable to be done at
all.
6.3.14 Record keeping for benchmarking and knowledge
transfer. The contract management regime should contain
stringent measures concerning data collection (MI) and record
keeping. This is not only useful for reference purposes and
benchmarking at meetings but also as evidence in times of
need and knowledge transfer.
Regulation 84(7) PCR 2015 requires us to “document the
progress of all procurement procedures, whether or not they
are conducted by electronic means.” The use of
capitalEsourcing will help to ensure that all correspondence
with suppliers during a procurement process is captured and all
documentation is held in one place.
Current rapid turnover of staff in Children's Services as a result
of client churn, for example, means that knowledge of the
contracts may be lost including when they are due to expire.
Detailed records help ensure business continuity.
6.3.15 Description of services provided by contract; central
register. The contract should contain a detailed description of
what the contractor included in its bid on how the service will
be operated, including but not limited to the number and
qualifications of personnel, location(s) of the services if not
using Council premises, office accommodation, the times and
dates of operation and all other relevant detail how the contract
will be delivered, the contractor’s methods and the specified
services achieved. A breakdown of the contract price is
encouraged, i.e., what the council is paying for under the
contract. Specification guidance and template is available on
KCNet. Contract details should be put on the Council’s
Contracts Register by contract managers on capitalEsourcing.
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6.3.16 Transition to next user. Improvements could be made to
“soft landings,” where there is a transition from project
construction by the Council to an end user, such as the transfer
of the Holland Park School to staff and students. Sometimes
these transitions are abrupt and the delivered product
surprising to the end users. Expectations should be managed
by project supervisors. Stakeholders should be asked to
visualise what specifications are to be provided when
stakeholders move in.
For more lessons learned from the Holland Park School project,
see Appendix 10.

7.

Multi-Borough Contracts and Sovereignty

7.1

Benefits of multi-borough contracts. The benefits of
economies of scale and the resulting cost savings through
multi-borough procurement and service provision are appealing.
The Council’s Tri-borough working report to the Cabinet and
Corporate Services Scrutiny Committee on April 2016
highlighted that savings have grown from £2.2m in 2011-12 to
a forecast £13.8m in 2016-17. Compared to a total tally of
actions saving a net £85.4m since 2010-11, shared services
have therefore contributed 14% of savings. It should be
pointed out that a majority of savings from the tri- and biborough arrangements have come from a reduction in staffing
costs rather than from savings in procurement. There are no
readily available figures for the actual savings from the tri and
bi-borough centralised procurement exercise itself.

7.2

The need to protect the policies and priorities of the
Royal Borough in multi-borough contracts. Kensington
and Chelsea Council must be able to preserve its own interests
when establishing shared services or framework contracts. It
has a clear duty to the council tax payers of the Royal Borough
to be able to specify or agree with the other Councils involved
in shared contracts this Council’s requirements regarding the
type and quality of service involved and how it should be
provided.
Case study: Home Care Contract
The procurement arrangements for the new Tri-borough home
care service agreed at the end of November specifically allowed
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for each borough to sign its own separate contracts for service
provision.
While the joint approach on behalf of all three boroughs helped
drive costs down and deliver a more efficient service,
Kensington and Chelsea is still able to decide its own eligibility.
Since the borough is committed to maintaining a higher level
of home care service than other local authorities across the
country, this was an important detail and one the working
group welcomes.
This approach also allows the Council to continue to pay the
contractor for the number of hours spent with a service user
rather than the total number of hours commissioned. This is
possible because Kensington and Chelsea has the appropriate
software to monitor the service, whereas the other two councils
involved in the joint contract did not (but now do).
In light of the challenges now faced by the Council on some
shared services contracts, the working group believes that the
Council must retain sovereignty and that all relevant shared
services contracts should contain a clause enabling
participating boroughs to act individually on their concerns if
the lead authority does not.
The Council must also have the right to take over its portion of
a shared services contract and administer it directly if the
contracting council does not enforce, through the shared
services contract, this Council’s requirements for the type and
quality of service and the way it is provided. See also the
Passenger Transport contract.
The working group accepts that such a situation is unlikely ever
to arise but believes the right to take such action is essential.
Case Study: Violence Against Women and Girls (VAWG)
Shared Services Contract for VAWG Coordination and
VAWG Integrated Support Services
The two Violence Against Women and Girls (VAWG) Shared
Services contracts procured in 2015 are single contracts
between the suppliers and the three Councils. The Councils are
equal parties in both contracts and the terms and conditions
protect the rights of each borough individually. Each Council
has appointed an authorised officer to oversee contract delivery
in their borough.
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Importantly, it was agreed that performance and financial
monitoring information would be shown at borough level and
reported to the Violence Against Women and Girls (VAWG)
Shared Services Contract Management Group.
The agreement also provided for one of the Council’s officers to
be able to raise service delivery concerns directly with the
service provider and ensure sovereignty rights were maintained,
while the relationship between the three authorities is governed
by a separate Inter-Authority Partnership Agreement. This
agreement also sets out the consequences if any borough
behaves unilaterally.
While councils need to communicate with a single cohesive
voice to ensure it gets its message across to government, it is
also important the Royal Borough maintains its sovereignty.
7.3

Guideline Recommendations

7.3.1 Council authorized officer for shared services contracts.
The Council should appoint an authorised officer to oversee
service delivery from shared services contracts in its borough.
He or she should be able to raise issues directly with the service
provider to address concerns about service delivery and
maintain this Councils sovereignty.
7.3.2 Sovereignty clauses in shared services contracts. All
relevant bi- or tri-borough shared services contracts should
contain a sovereignty clause to enable a participating borough
to take action over its concerns if the lead authority does not.
In the event another Council is managing a particular contract
and, for whatever reason, fails to enforce the contract or to
enforce any special requirements of the Royal Borough in such
contract, the Royal Borough should be allowed to take over the
contract as it relates to services required by the Royal Borough.
The sovereignty clause included in the Tri-borough Violence
against Women and Girls (VAWG) can be used as a template.
7.3.3 Retain option to use alternative contractors. The Council
should be able to consider using alternative contractors even
when a framework is being considered. There are sometimes
situations where the Council may find contractors who can
provide goods or services less expensively than those available
through the framework. The National Army Museum road
construction project could have been an example of this. The
Council would like to maintain the flexibility of using nonframework contractors where it is to the Council’s advantage.
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7.3.4 Shared services contracts should be flexible to allow for
individual Council priorities. Officers entering into a joint
contract should ensure the terms provide as much flexibility as
possible for councils to make individual decisions regarding the
services they receive. To this end they should ensure contracts
include:


A contractual cost per borough



Any costs associated with service alterations



A break clause that would allow one, two or all three
boroughs to sever arrangements on pre-specified
terms, both on pre-specified dates and outside those
dates



Borough-level performance targets designed to ensure
that a contractor’s poor performance in one borough
can be tackled even if its performance is better
elsewhere.

7.3.5 Administering council should follow this Council’s rules.
The council handling the letting and administration of the
shared services contract should follow this Council’s Financial
Procedure Rules and Contract Regulations regarding probity
and best financial practice.
7.3.6 Apportionment of costs among boroughs. There should be
an agreed procedure that allows Finance Directors to apportion
costs in the event of a participating borough withdrawing from
a shared services contract and the work and costs being
reallocated.
7.3.7 Council should monitor other council decisions which
impact on this Council’s costs. Council officers should
ensure decisions made by one borough regarding service
specifications do not impact on the price or quality of services
provided to another. Should the cost of entering into an
agreement prove prohibitively expensive, the Council should
have the option of tendering separately or on its own terms.
7.3.8 Monitoring information should be disaggregated.
Performance and financial monitoring information should be
disaggregated to borough level and reported to the authorised
officer (see recommendation 8.3.1).
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7.3.9 Secure
separate
inter-authority
agreement.
The
relationship between the three borough authorities should be
governed by a separate inter-authority agreement.
7.3.10 Require all authorities to use financial best practices. The
procurement framework should be amended to require the
Council to use best financial practice, such as the mandatory
use of purchase orders and the need to separate the functions
for raising purchase orders and paying for the goods and
services received. The Council’s Director of Finance informed
the Working Group that a mandatory requirement of the
Managed Services (Financial System) specification was the
need for all purchases to only be made using automated
(electronic) purchase orders, the absence of which would result
in non-payment of an invoice. Separate approval by officers
raising purchase orders from those approving them for
payment is also a key feature of the system, as is default nonpayment of invoices not supported by a purchase order. These
were key stipulations in the councils Invitation to Tender (ITT)
for the MSP contract as a result of a less than desirable past
history of invoices being authorised for payment without a
matching purchase order.
7.3.11 All participants to work to same timeline. Procurement
Project Managers should ensure that all participating
authorities in the letting of a framework agreement are working
to the same timeline as each other thereby avoiding one or
more councils being exposed to risk owing to timeline slippage.
7.3.12 Cut off point for withdrawal. A cut off point for making
amendments to the contract structure and services under a
framework should be established beyond which participating
boroughs cannot withdraw without penalty and which allows
time to make alternative arrangements in the event of failure
of the process owing to dispute.
7.3.13 Operate aligned services in-house before letting to third
parties. Where practicable to do so, the multi-borough
contract services should be aligned within the boroughs and
operated in-house for a minimum of 12 months before
exposure to competition.
7.3.14 Establish joint client side teams early. Shared services
contracts should adopt a joint client-side. Where it is intended
to establish a dedicated team of experts to manage a contract,
e.g., Total Facilities Management and Managed Services
Programme, the team should be created at the initiation stage
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of a programme and be in place throughout the entire planning,
letting, mobilisation and management of the contract, so the
process can benefit from their expertise throughout and their
knowledge gained in the design and letting process can be put
to full effect during contract management.
7.3.15 Use Gateway system. Tri-borough shared services
procurements follow a Tri-borough Procurement code which
contains various approval stages (Gates) for all shared services
contracts let by Tri-borough directorates, valued at £300,000
and above, across all three boroughs. Procurement assurance
is achieved through officer scrutiny at the following stages of
the procurement cycle:



Procurement strategy (Gate 1);
Implementation and award strategy (Gate 2).

7.3.16 Recommended Gateway (0). An additional Gate (0) is being
explored, whereby each year service directorates will compile
a three-year rolling programme of their procurement intentions
(forward plan) across all departments; the directorate and Triborough. Its purpose would be twofold:



For use by the service directorate in developing its
annual business plan;
To identify opportunities to make efficiency savings
through the alignment of best practice and aggregation
of third party expenditure on common goods with the
same suppliers.

Each directorate’s forward plan could be consolidated into an
overarching Sovereign borough plan, from which Scrutiny
Committees can identify contracts that they are specifically
interested in following and providing input at the various stages
of the procurement cycle and more specifically, the planning
stage.

8.

The Role of Scrutiny Committees in Procurement

8.1

Scrutiny
committees
can
assist
in
improving
procurement if involved at an early stage. The working
group believes the role of Scrutiny should be reviewed so that
it can influence procurement decisions at an earlier stage. In
most cases, the contract specifications are put out to tender
and a service provider selected before a Scrutiny Committee,
or perhaps even the Cabinet member, have the chance to
examine the proposal or contract specifications and to provide
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potentially useful input. While it is not appropriate or feasible
for Scrutiny to review all contracts, new terms of reference for
its involvement need to be drafted.
The working group believes that a sovereign borough plan
should be created from directorate forward plans, with Scrutiny
Committees given an opportunity to select key contracts on
which they wish to be consulted from that borough plan.
While some urgent key decisions will still need to be made, for
example when grant information from central government
arrives late, the working group believes the Council should
make every to keep such occurrences to a minimum.
8.2

Need for useful and timely reports by Scrutiny
Committees. It is vital that a suitable reporting system to the
relevant Scrutiny Committee is established for significant
commissioning, procurement and contract management.
Reports should keep the committee informed of how the project
is progressing and highlight any potential problems that could
impact on the delivery of the project objectives, together with
details of the steps that are being taken to address them. These
reports will also provide assurance to Cabinet that the project
can be delivered on time, measured on the current expected
completion date compared to the planned completion date
together with any explanations for any delays. Additionally,
reports should also consider the estimated final cost compared
to the available budget, risk registers, contract variation or
change control and the extent to which the project is on track
for delivering the objectives.

8.3

Key risks. The key risks are:






Services or works are not delivered in accordance with
expectations of the Cabinet.
Contractors or service providers exploit weaknesses in
control procedures and fail to deliver the service or
carry out works as described in the contract
specification.
Services are unable to fully verify services delivered
due to weaknesses in the terms and conditions.
Regarded as another level of bureaucracy that will
cause unnecessary timeline slippage to the available
budget, risk registers, change control and the extent to
which the project is on track for delivering its
objectives.
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8.4

Guideline Recommendations

8.4.1 Scrutiny
review
of
contracts
throughout
the
procurement cycle. All directorate forward plans should be
consolidated into an annual, sovereign borough plan, from
which Scrutiny Committees can identify contracts they are
specifically interested in and include them in their own forward
plan. Scrutiny Committees should be invited to provide input
into those contracts throughout the procurement cycle and
particularly at the planning stage.
8.4.2 Regular reporting to scrutiny. Scrutiny Committees should
receive regular reports on significant commissioning,
procurement and contract management regarding contracts
worth more than £1 million over life of the contract.
8.4.3 Standard detailed report format. In consideration of 8.4.2
above, a standard report format should be created and should
include service specifications, stakeholder consultations, key
performance indicators, contract terms, timescale, cost, quality,
risk and change, along with other information requested by the
Scrutiny Committee or its chairman.
8.4.4 Delivery to scrutiny of quarterly reports of “emergency”
procurements made outside of EU and UK laws and the
Contract Regulations. Scrutiny Committees should be given
a quarterly report listing requests for the Council’s Contract or
Procurement Regulations to be waived, allowing each
committee to challenge the reason for any such requests.
Except in an emergency, any request should be made well in
advance of the requirement so that the tender process can still
proceed if the Scrutiny Committee turns down the waiver
request.
8.4.5 Notice of change of contractor. Scrutiny Committees should
be notified where a change of contractor is being proposed for
an already outsourced service so that the committee can decide
whether or not sufficient consideration has been given to
service continuity, exit strategy and the transfer of services to
the new provider.
8.4.6 Special notices to scrutiny committees. Scrutiny
Committees should be notified as soon as possible when:
(a) There is a clear failure by the service provider to deliver
in accordance with contract specifications;
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(b) Officers become aware of any new and identifiable risk
with the delivery of any contract;
(c) A contract looks set to cost more than 10% above the
original contract price;
(d) Officers become aware from another council that a
service provider under contract or proposed contract
with the Council has failed to meet the terms of that
contract;
(e) Any material fact that may be relevant to the Scrutiny
committee comes to the attention of officers.

9.

Centralised direction of corporate procurement
and contract management

9.1

Organisation of corporate procurement in the Royal
Borough. Procurement in Kensington and Chelsea is the
responsibility of individual service directorates. There is a small
Corporate Procurement Team that advises directorates on
procurement issues, but that team has no responsibility for
monitoring the service directorates. This contrasts with the
centralised procurement system in operation in the City of
Westminster and which is different again in the London Borough
of Hammersmith and Fulham.
It means that there is no machinery in place to ensure
directorates are made to adhere to the rules, regulations or
best practices or to promote, advertise and let contacts
properly.
Similarly, there is no way of verifying that stakeholders have
been consulted adequately or checking that service
specifications, key performance indicators, enforcement terms
and remedies and other contract provisions reflect the Council’s
standards.
The Town Clerk has stated he is not involved in individual
procurement projects. The Council should designate a senior
officer to take ownership of procurement in the Royal Borough.

9.2

Extending the role of the corporate procurement team.
The working group believes that the Corporate Procurement
Team’s role should be enhanced so that it plays a pivotal role
in the way the Council procures goods and services.
The broadened role should include not just making sure
directorates are letting contracts properly, but on broader
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aspects such as encouraging better interaction with suppliers
and ensuring directorates are looking for new providers and
encouraging bids from small and medium sized businesses and
social enterprises.
The working group also believes the responsible officer should
look at issues such as optional extension periods for contracts
to minimise subsequent bid costs and the need for effective
liquidated damages clauses that take into account all the losses
and potential reputational damage caused by poor performance.
The working group cited the Kensington Academy and Leisure
Centre project as a contract with an insufficiently robust
liquidated damages clause. The group felt that for a project of
that size, £30,000 a week was simply not a large enough sum
to cover potential losses.
9.3

Contract
performance
monitoring.
The
Corporate
Procurement Team’s role should also be extended to include
monitoring progress made by service directorates in managing
contracts.
Monitoring and enforcement includes ensuring suppliers are
complying with the terms and conditions of contracts, as well
as documenting and agreeing any changes or amendments that
arise.
It can be summarised as systematically and efficiently
managing the creation, execution, and analysis of contracts to
maximise financial and operational performance and minimise
risk.
Monitoring the performance of suppliers is a key aspect of
supply management, but one the working group believes can
be under-resourced and neglected.
Robust performance monitoring should ensure that the supplier
is meeting the performance criteria specified in the contract as
well as identifying room for improvement. It reduces the risk of
services not meeting stakeholders’ or end-users expectations
and prevents contractors or service providers exploiting
weaknesses in contracts and falling short in their performance.
Importantly, good monitoring helps prevent costs escalating.
The working group would also like to see more clarity on
whether contract letting and monitoring is the responsibility of
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the Council’s procurement or commissioning teams and, if that
responsibility is shared, who is responsible for what.
9.4

Guideline Recommendations

9.4.1 Add to Corporate Procurement Team. An additional officer
should be recruited to the Corporate Procurement Team and
given responsibility for contract management compliance
across departments (alternatively, this function and post could
be transferred to Internal Audit).
9.4.2 Responsibilities of new procurement team member. The
post holder’s responsibilities should include:
(a) Agreeing suitable Key Performance Indicators for each
contract and ensuring departments enter them into the
CapitalEsourcing system;
(b) Making sure risk registers that reflect the significance
of the contract and its potential impact on the Council
are created, maintained and entered into the
capitalEsourcing system;
(c) Monitoring change orders and making sure they are
valid and suitable;
(d) Confirming that adequate consultation has taken place
with stakeholders and Scrutiny Committees;
(e) Assessing the suitability of contract specifications.
9.4.3 Checking quality of work and payments. Responsibility for
checking the quality of work or services, and for checking
payments, should be assigned to a specific officer(s), contract
manager and/or team. This must be scalable, as the most
significant outsourced services may require an ‘intelligent client’
function.
9.4.4 Obtain performance reports. Contract managers and those
authorising payments should be required to produce or receive
regular reports on the performance of the firms concerned.
9.4.5 Regular meetings between officers and service providers.
Officers responsible for monitoring service delivery should hold
regular meetings with representatives of the service provider
and ensure formal minutes are taken.
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9.4.6 Record quality reviews. Regular quality review reports
should be completed and recorded in the CapitalEsourcing
system.
9.4.7 Reconciliation of invoices and work performed.
Contractors’ invoices or statements should be reconciled with
work performed or with records of services provided.
9.4.8 Action in event of poor contractor performance. Reports
of sub-standard work should be adequately followed up and if
they prove to be correct, payments to the company should be
reduced accordingly. An agreed method of reducing payments
in such cases should be included in the contract.
9.4.9 User complaints procedure. The way service users can
complain about poor service should be easy to understand and
well-advertised and there should be a way of complaining
directly to the project team.
9.4.10 Record complaints. Service providers should maintain an
adequate record of complaints received, including details of
actions taken, and the officer in charge of the contract should
check this is being done.
9.4.11 User surveys. Customer or user surveys should be undertaken
regularly, usually annually, and made available to Scrutiny
Committees.
9.4.12 Monitor use of subcontractors. The use of subcontractors
should be adequately monitored and controlled. Many of these
may not have been vetted in the procurement process.
9.4.13 Provide for liquidated damages. The level of any liquidated
damages clauses included in contracts should be sufficient to
cover all possible eventualities. Punitive damage clauses or
clauses providing for damages in excess of losses suffered are
generally not enforceable.
9.4.14 Contract should prohibit subcontracting. The Council
should be able to prohibit subletting of works or services unless
the sub-contractor has been approved by the Council as part of
the initial vetting of the main contractor before appointment.
9.4.15 Primary contractors responsible for performance.
Primary contractors should be made aware that they are
ultimately responsible for the quality and standard of service
provided to and cannot attribute blame to a third party.
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9.4.16 Audits, spot checks; require comply or explain policy. The
Corporate Procurement Team should audit service directorates,
include carrying out spot checks on service departments and
monitoring larger contracts more closely. The audit should
check the department is complying with the agreed procedures,
rules and guidelines and managers should be asked to explain
any reason for non-compliance. The Council should adopt this
“comply or explain” policy for all procurement and contract
managers.
9.4.17 Use of Gateway procurement process. Officers should be
asked to look at the benefits of the Gateway procurement
process, which is likely to be used in the multi-authority
procurement process, with the aim of using similar systems and
processes for Council procurement.
9.4.18 Involvement of Scrutiny Committees. The Gateway process
should include clear guidance around the early involvement of
Scrutiny Committees.
9.4.19 Clearly define roles of commissioners and procurement
officers. The role of commissioners and procurement officers
should be clearly defined to avoid duplication and confusion.
9.4.20 Define responsibilities of procurement team. There needs
to be clarity around whether the corporate procurement team
“own” the process (and therefore hold accountability and
responsibility) or whether the central procurement team only
enable and support the process handled by service directorates.

10. Professional
Competencies

Procurement

and

Officer

10.1 Background; need for procurement skills; key risks. This
report has already highlighted that procurement in the Royal
Borough is the responsibility of individual service directorates
with the support of a small Corporate Procurement Team.
As well as strengthening the role of the procurement team, the
working group believes that only appropriately qualified and
skilled officers should be allowed to let and manage contracts.
At the moment, officers who are involved in commissioning and
procurement may not have the necessary skills to undertake
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the duties associated with large or complex procurement
exercises.
This can result in important steps and safeguards being missed
or inadequately carried out, with potentially expensive
consequences for council tax payers if contracts are poorly
drawn up.
Inexperienced or untrained officers may not be aware of new
best practice initiatives and could fail to keep up with
developments in current legislation.
Departments may also operate a week or ineffective control
environment in which procurement suffers from delays,
increased costs, diminished benefits or missed objectives.
10.2

Guideline Recommendations

10.2.1 Contract regulations should require procurement
officers to be trained. The Council’s Contract Regulations
should be amended to include a requirement for officers to be
appropriately qualified before letting contracts. The proposed
Bi-Borough Procurement operating model will ensure that all
procurements are led by or overseen by CIPS-qualified
Category Managers.9 The Council’s Contract Regulations should
be amended to state the requirement for appropriately qualified
officers to let contracts.
10.2.2 Procurement skills required and specified. Schedules of
competencies 10 identifying the skills expected of each post
involved in the letting and administration of commissioning and
procurement projects should be drawn up by the Council’s
Corporate Procurement Team and made available via Agresso.
10.2.3 Extent of required training. The schedules referred to at
10.2.2 above should reflect the extent to which individuals need
a thorough understanding of the issues involved, including such
things as writing specifications and using quality/price tender
evaluation models.
10.2.4 Requirement to understand contract and financial
regulations. Officers involved in letting contracts must have a
general understanding of the Council’s Contract and Financial
Regulations.
A decision on the bi-borough business case referred to here has been put on
hold.
10
A schedule of procurement competencies is provided in Appendix 14.
9
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10.2.5 Departments required to have qualified procurement
officer. Departments should have at least one experienced and
suitably qualified procurement officer who will be required to
keep abreast of current developments within procurement.
10.2.6 Staff trained in dealing with larger contracts.
Departments in which partnership arrangements and
negotiations are common, and where contracts do not follow a
standard “tick the box” formula, should ensure staff is
specifically trained to deal with larger contracts. Certification
may sometimes be advantageous where significant or complex
contacts are being let.
A representative from consultant Sharpe Pritchard, referring
to the Tri-Borough Total Facilities Management Contract,
commented later: “Having a knowledgeable, experienced and
‘hands-on’ Procurement Officer involved with the project was
invaluable and crucial to the success of the project.”
10.2.7 The Corporate Procurement Team should detail the level of
training needed for individual officers, depending on the
complexity and scale of the contracts those officers, or their
departments, are involved with.
10.2.8 Explore training deficiencies. Departments should be
instructed to developing training matrices to highlight areas of
training needed.
10.2.9 Council-funded training programme. The Council should
introduce a properly funded training programme and keep it up
to date and under review.

11. Conclusion
The Cabinet and Corporate Services Scrutiny Committee is
asked to:
a)
b)
c)

Approve the recommendations set out within this
report,
Invite Council officers to respond to those rules and
guidelines and
Refer
the
recommendations
to
Cabinet
for
implementation.
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APPENDIX 1
RBKC Officers who advised the Working Group:
Mr Nicholas Holgate, Town Clerk
Mr Andrew Lee, Head of Strategic Procurement
Mr Martyn Carver, Principal Governance Manager
Mrs Jacqueline Hird, Scrutiny Manager
Miss Felicity Steen, Strategic Procurement Officer
Mr Roger van Goethem, Procurement and Commercial Manager
Mr Michael Sloniowski, Shared Services Risk Manager
Council Officers who made presentations to the Working
Group:
Mrs Rachael Wright-Turner, Tri-borough Director for Children’s
Commissioning
Mrs Jane West, Executive Director of Finance and Corporate
Governance
Mr Hitesh Jolapara, Director of Finance
Mr David Coates, Human Resources Consultant
Ms Maria Benbow, Managed Services Programme Director
Mr Ed Garcez, Chief Information Officer
Mrs Debbie J Morris, Head of Facilities Management
Mr Steven Bell, Head of Property
Mr Adam Srodzinski, Capital Programme Manager
Mrs Laura Johnson, Director of Housing
Mrs Kathy May, Head of Waste Management (Markets Enforcement)
Mrs Mandy Gado, Head of Procurement Operations (WCC)
Mr Tony Redpath, Director of Strategy and Local Services
Other persons attending to provide evidence:
Ms Angela Spence, Chief Executive, Kensington and Chelsea Social
Council (KCSC)
Mr Andrew Kelly, Chief Executive, Westway Community Transport
(WCT)
Other assistance to the working group:
Mr Martin Fitzpatrick
Mr Malcolm Triggs
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APPENDIX 2
CONSTITUTIONAL ROLE OF SCRUTINY COMMITTEES
Under article 6.1a of the Royal Borough’s Constitution, Scrutiny
Committees are empowered to review and scrutinise matters of
corporate management or interest including decisions made or
actions taken in connection with the discharge of any of the Council’s
functions and recommend and report to the full Council (including
committees of the Council) or the Executive (including advisory
groups) in connection with the discharge of any of the Council’s
functions or consider any matter affecting the Royal Borough or its
inhabitants.
Scrutiny committees may also make recommendations to the
Executive, appropriate committees and/or the Council arising from
the outcome of the scrutiny process.
The Cabinet and Corporate Services Scrutiny Committee can also
make reports or recommendations to the Cabinet or to the full Council
in relation to matters which are not the responsibility of the authority
such as the procurement of shared service contracts hosted and led
by the other councils but which affect the Royal Borough.
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APPENDIX 3
CONTRACTS REVIEWED BY WORKING GROUP
Service Area Contracts
Passenger Transport
Managed Services Programme
Tri-borough ICT
Pensions Administration
Audit Services
Holland Park School - construction
Kensington Academy and Leisure Centre (KALC)
Total Facilities Management (TFM)
Refuse Collection and Street Cleaning-SITA
Special Education Needs - ICT
Homecare
Violence Against Women and Girls (VAWG)
National Army Museum (NAM)
Capital Construction Programme – Client side
Holland Park School Furniture and Equipment
Domestic Violence Intervention Project
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APPENDIX 4
PROCUREMENT ISSUES REVEALED IN ANNUAL AUDIT OF
CERTAIN CONTRACTS
The Council’s annual audit plan includes looking at a selection of
contracts or procedures each year. Four contract management audits
were undertaken in 2014/15. The three that received a ‘limited
assurance’ sign off related to major or significant shared services
contracts.
The contracts were:
Adult Social Care – Home meals (resulting in a limited assurance
being given)
Children’s Services – Passenger transport (limited)
Children’s Services – Youth services in the Royal Borough*
(satisfactory)
Corporate Services – Total Facilities Management (limited)
*RBKC led.
Issues arising included:
1.

Insufficient contract management in cases where there
was an over-confidence in the compliance of the
contractor

2.

An assumption that all risk was effectively transferred to
the contractor, not recognising the retained reputational
risk to the Council

3.

Contractors not being given full and proper data, with
issues only arising once the contract had commenced

4.

Intelligent client functions not being set up in good time

5.

Contract management functions were not being put in
place early enough because of the need to ‘fire-fight’
frontline problems once contracts started

6.

Indications that financial status checks on prospective
contractors are not always sufficiently rigorous

7.

Contractor-led customer surveys not being checked out
to confirm the results

69

8.

Not enough scrutiny of contract requirements by contract
management staff

9.

Not enough thought being given to what would happen if
the contractor could no longer provide the service, with
an underlying assumption that the Council would take
services back in-house.

Audit Conclusions
1.

The audit concluded that contract managers needed
better guidance, standards and training covering contract
compliance, intelligent client roles and re-tender planning.

2.

It also highlighted the need for clear re-tender timelines
showing lead times and actions required, together with a
clear enforcement role at a corporate strategic level.
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APPENDIX 5
PROCUREMENT SCRUTINY WORKING GROUP TERMS OF
REFERENCE (Approved by Cabinet and Corporate Services
Scrutiny Committee)
Using the four key phases of the procurement cycle (Planning,
Letting, Implementation and Contract Management/Review),
the Working Group will:
(i)

(ii)

Examine the Council’s Procurement-Commissioning Strategy,
decide if it is fit for purpose and suggest what improvements
could be made to iron out and avoid any problems identified.
Examine:
i.

Who writes contract specifications?

ii.

If done internally, who confirms that all of the Council’s
requirements and expectations are included in the
specification and final contract?

iii.

How do we ensure the specifications are fair and not
biased in favour of a particular supplier?

iv.

Who in RBKC approves the terms and conditions of
contract? Can we be sure that staff procuring services or
running projects have the necessary expertise,
qualifications and experience?

v.

In respect of sovereignty issues, who verifies that what
is being procured elsewhere (Bi/Tri-Borough contract
lead Borough, for example), actually covers the Council’s
expectations and requirements? How are we able to
intervene if the lead borough fails to address problems
with a contract?

vi.

Who provides the original bid input?

vii.

Who handles stakeholder engagement at RBKC to verify
that the specifications are accurate?

viii.

Who checks that the input is reflected in the bid
specification and final contract etc?
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(iii)

(iv)

Test how the process currently works in practice by examining
some procurements that have gone wrong and some that have
succeeded as planned and are operating in line with expectation
and budget. The review will involve taking evidence from the
relevant Cabinet Members, officers and external persons /
groups. It will ask, for example:
i.

What systems, process and controls are in place to
minimise the risk of contract failure?

ii.

How could these be strengthened?

iii.

Why, in obtaining bids, does the Council appear to seek
bids from a limited number of providers instead of new
potential suppliers and widening the supply field?

iv.

Who checks the qualifications and financial stability of the
bidders or suppliers?

Look at some or all of the following specific contract examples:










Holland Park School (All RIBA stages)
Refuse Collection and Street Cleansing
ICT
Play service and After-School
Total Facilities Management (TFM)
Pensions Administration service
Passenger Transport
Kensington Academy and Leisure Centre (KALC)
Managed Services Programme

(v)

Specifically examine how the procurement process works and
ask what the chain of responsibility and accountability looks like
in the Bi and Tri-Borough setting that involves Councils Central
Procurement Teams, Service Directorates, Cabinet Members,
Cabinets and external public bodies and private companies.

(vi)

Discuss ways that the contract review and approval process will
provide in advance for the pricing of change orders (variations
of contract) so that the Council is not left with large additional
costs for contact alterations or supplements, which are well in
excess of budget and would otherwise have influenced the
contract award decision had such costs been known at the time.

(vii) Consider the need to include penalty clauses in all contracts for
failure to comply with the terms of a contract.
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(viii) Consider the need to be clear with bidders in advance about
any option to extend contracts.
(ix)

Discuss how best to ensure that Scrutiny members are involved
at an early stage in commenting on key contracts during the
planning stage.

(x)

Finally, having undertaken the scrutiny exercise, to produce a
set of guidelines/recommendations for all contracts to follow
which would, subject to approval, become embedded as
standard procedure across the Council.
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APPENDIX 6
INHERENT KEY RISKS IN PROCUREMENT
The risks listed below are generic potential risks which could be
applied to any contract of this type (Kensington Academy and Leisure
Centre).
1.

Financial resources insufficient to complete the project

2.

Procurement arrangements not in compliance with
legislative and Council requirements

3.

Insufficient arrangement for safeguarding the Council’s
position through instruments such as parent company
guarantees or bonds

4.

Poor governance preventing opportunities for effective
challenge by Council members and senior officers

5.

Lack of diligent financial stewardship resulting in cost
overrun

6.

EU procurement rules not being followed in the contractor
selection process

7.

A lack of a formal agreement for each professional service
and insufficient professional indemnity insurance cover
during the period of the contract

8.

Insufficient competition amongst contractors resulting in
poor value for money

9.

Risks not being continually evaluated throughout the
project and financially assessed to show potential impact
on final project costs

10.

Lack of contracts formalising the agreement between the
Council, the consultants and the approved contractor
resulting in the Council being unsuccessful in any legal
action against the contractor or consultants for nonperformance

11.

Failure to ensure that both consultants and the contractor
maintain a sufficient level of insurance cover throughout
the duration of the contract, increasing the financial risk
where the cost of any potential financial claims by
external third parties may have to be met by the council

12.

Insufficient on-site scrutiny and management of the
contractor’s performance during construction, allowing
slippages in terms of time and cost being missed and
corrective action now being taken in a timely manner
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13.

Inadequate change control mechanism preventing
variations to the contract being formally and properly
approved and the financial impact on the final cost being
assessed

14.

Project manager not kept informed of progress and
potential issues, preventing timely completion of the
project because of a lack of a formal communication and
meetings structure

15.

The contractor’s and consultant’s performance not
formally assessed and recorded, resulting in poorly
performing firms being used on future contracts.
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APPENDIX 7
DISTINCTION BETWEEN COMMISSIONING AND
PROCUREMENT; CONTRACT MANAGEMENT
1.

Commissioning of public services is about public sector
agencies working with purchasers, providers and communities,
to identify and understand end users’ needs so that services
can be designed to meet them.
This is done by working within a structured and planned
process, called a commissioning cycle which ensures services
are improved and developed against past experience and
current community need.
Tri-borough Adult Social Care defines commissioning as ‘the
means to secure the best value for customers’. It is the
process of translating aspirations and need, by specifying and
procuring services for customers, into services for users which
deliver the best possible outcomes and provide the best
possible care provision within the best use of available
resources.
Most definitions of commissioning paint a picture of a cycle of
activities at a strategic level, concerned with whole groups of
people, including:
o assessing the needs of a population;
o setting priorities and developing commissioning
strategies to meet those needs in line with local and
national targets;
o securing services from providers ("procurement") to
meet those needs and targets;
o monitoring and evaluating outcomes; and
o the above combined with an explicit requirement to
consult and involve a range of stakeholders,
patients/service
users/residents/customers
and
carers in the process.

2.

Procurement is defined in the Royal Borough as “the process
of acquiring the goods and services the Council needs, at the
best possible quality for the right price, with due regard for
full, fair and open competition between suppliers.”
This is achieved through compliance at all times with the
Council’s minimum requirements for purchasing works,
supplies and services (including the appointment of
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consultants)
Regulations.
3.

as

described

in

the

Council’s

Contract

Contract Management is the process which ensures that both
parties to a contract fully meet their respective obligations as
efficiently and effectively as possible, in order to meet the
business and operational objectives required from the contract
and in particular to provide value for money.
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APPENDIX 8
LESSONS LEARNED FROM THE TRI-BOROUGH PASSENGER
TRANSPORT PROCUREMENT PROGRAMME
1.

Introduction
1.1

The purpose of this report is to outline the Tri-borough
Passenger Transport procurement, which resulted in new
passenger transport service arrangements for the Royal
Borough of Kensington and Chelsea, in partnership with
the City of Westminster and the London Borough of
Hammersmith and Fulham in April 2014. The report
summarises the challenges experienced and operational
issues following service delivery to identify the key
lessons that will inform all future commissioning and
service transformation approaches.

1.2

In 2012 two large passenger transport contracts
(Enterprise in Westminster and Crystals in Kensington
and Chelsea) were nearing expiry. This provided an
opportunity to explore the benefits of a shared approach
to the delivery of passenger transport services. A
business case, approved by Cabinet Members in the three
boroughs in September 2012, made the case for a
combined approach and joint procurement, not only
across the three boroughs but also across both Children’s
and Adult’s services.

1.3

Each council had different arrangements for the
management of their passenger transport services. WCC
contracted out the management of their existing
contract; RBKC outsourced its transport requirements
but had in-house contract management arrangements
and LBHF managed its entire service in house.

1.4

In September 2012 the Cabinet Members for Adult Social
Care and Children’s Services in Hammersmith and
Fulham (LBHF), Kensington and Chelsea (RBKC) and
Westminster (WCC) agreed to initiate a parallel
procurement process to select and appoint contractors to
provide the following services on behalf of the Triborough group of authorities:


Management of passenger transport operations
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A framework for provision of taxi and minibus services
for Children’s Services and Adult Social Care clients.

1.5

A Tri-borough approach was expected to provide a
number of advantages, including the benefits of cross
borough routes, reduced management overheads,
greater procurement scale and value for money from
contracts compared with the option of each borough
acting alone. It was expected to provide greater cost
efficiencies
and
ensure
that
affordable
travel
arrangements can be made available to eligible children
and adults in the longer term, at a time when council
funding was coming under increasing pressure.
A
combined passenger transport service for SEN children
also fitted very much with the strategy for the overall
delivery of SEN services across the three boroughs.

1.6

It was agreed that the scope of the Tri-borough
operations would comprise the following:
 Home to school travel for Special Educational Needs
(SEN) children.
 General transport for Looked after children (LAC) to
contact visits, activities and appointments.
 Passenger transport for Adult Services clients,
comprising travel to and from day centres and adult
education centres and other locations, along with adhoc journeys to activities and appointments.

1.7

Financial analysis undertaken at the time indicated that
all 3 boroughs had costs significantly above the average
for comparable boroughs providing comparable services.
It was therefore expected that savings could be made
across all service areas whilst delivering the same
standard of provision or increased quality where required.

1.8

The programme commenced in September 2012 and ran
until June 2014. The new Tri-borough service went live
with new operators from 22nd April 2014.

1.9

Details of the Procurement Programme are contained in
Appendix A (page 89).
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2.

New Contract Arrangements
2.1

Westminster City Council (WCC) entered into the triborough passenger transport Framework Agreement and
the ensuing Call-Off contracts on behalf of itself, the
Royal Borough of Kensington and Chelsea (RBKC) and
LBHF. The services are then provided by WCC to the
other two boroughs via a section 113 agreement. In order
to protect the interests of all three parties, an Inter
Authority Agreement (IAA) was developed and signed in
February 2014.

2.2

The structure of the contracting arrangements is complex
and is set out in the following table.

Framework
Contracts

Call-off
Contracts

CT Plus (HCT)

CT Plus (HCT)

Enterprise PLC

HATS (Olympic South)

HATS (Olympic South)

Westway Community
Transport

Westway Community
Transport

Contracting
Authority

Westminster
City
Council

Radio Taxis

Radio Taxis
I.H.S

I.H.S
Impact Group

Royal
Borough of
Kensington &
Chelsea

Hammermsith
& Fulham

Impact Group
Star Bus

Star Bus

Tri-borough Framework

2.3

Section 113 &
Inter-authority
Agreement

West London Alliance Framework

Each of the call-off arrangements constitutes a separate
contract under the framework. The call-off contracts are
each for a contract term of three years with the option to
extend by one year up to a further three years (starting
April 2014). There are no break clauses within these
contracts but there are appropriate change control
mechanisms to vary the service. The majority of the
contracts relate to individual taxi journeys whilst the
more significant contracts relate to the sharing of
minibuses. The full scale of the number of different
contractual arrangements is set out below showing that
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H&F have 38 different contracts, 17 with Radio Taxis (all
individual journeys) and 15 with HATS, including 3 major
minibus contracts all of which are tri-borough contracts.
Transport Contracts 2014-15
LBHF
CT Plus

WCC

1

Grand Total
1

HATS

15

42

51

108

I.H.S.

1

1

1

3

Impact Group

1

Radio Taxis

17

20

30

67

Star Bus

4

2

2

8

1

1

2

67

85

190

Westway
38

2.4

3.

RBKC

1

Whilst operating on behalf of all three authorities, as the
contracting authority it is Westminster City Council that
established the framework and the various call-off
contracts. LB Hammersmith & Fulham and Royal Borough
of Kensington & Chelsea have no formal contractual
arrangement with the contractors.

Service Delivery and Mobilisation
3.1

The new transport arrangements went live from 22 April,
in line with the start dates of the school summer term,
with the service being fully operational by 30 April.

3.2

The new transport arrangements are meeting the daily
transport requirements across the 3 boroughs for:
 720 children with special educational needs (WCC –
294, LBHF – 263, RBKC – 174)
 Up to 500 children in care, as and when required
 280 – 300 vulnerable adults.

3.3

The operation involves transport to and from 122 schools
and involves 162 separate routes.
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3.4

There were a number of operational challenges
experienced, in particular during the initial two weeks of
operation for Home to School Transport services. These
difficulties included: children being picked up late,
journeys being longer than they should be and then
arriving late at school; the correct equipment not being
available for a small number of children e.g. harnesses;
concerns from individual parents at the point of pick up
regarding the type of transport allocated to their child;
change in escort and quality of escorts, particularly in
relation to children’s medical needs; parents’ concern that
they were unable to contact operators when there were
difficulties.

3.5

The above difficulties and concerns arose for a number of
reasons. The majority of the new contractors had not
previously provided a service in this geographical area,
and it took some of the drivers some time to become
familiar with the routes. It also become apparent that
the information held about children and vulnerable adults
by social care and special educational needs teams was
not complete in some cases. Further complications were
experienced through TUPE processes to transfer staff to
the new providers. This meant that it was very late in the
process before the contractors knew who would be
transferring to work for them. In some cases this only
became clear when staff failed to turn up for work on the
first day of the new service.

3.6

For the first few days of the new contracts for each school,
there were significant concerns reported regarding the
lateness of buses and particularly how long some of the
children were on buses. However, after the initial few
days of each of the new contracts, the main school bus
routes began to settle into a more reliable routine, as the
drivers became familiar with the routes. Late running
journeys quickly reduced after the first 2 weeks to less
than 5% currently being reported.

3.7

The 2 continuing particular areas of concern for schools
are in relation to the quality and consistency of escorts
and drivers and the difficulty for both schools and parents
in being able to contact drivers and escorts direct.
Schools report that where escorts are becoming
consistent, they are becoming more confident in their
roles and are developing required skills. Schools have
worked in close partnership with the operators and have
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been instrumental in assisting to achieve improvements,
with some schools helpfully providing specialised training
to
escorts,
enhancing
the
statutory
minimum
requirements. Some schools have also noted to us that
whilst a number of parents had issues with some earlier
pick up times and slightly longer journeys, most of them
are starting to adapt to the changes.
3.8

4.

During these early stages of implementation, both the
Transport Commissioning Team (TCT) and the operators
attempted to respond to parents and others and resolve
concerns as quickly as possible. However, these
arrangements did not work well enough.

Ongoing Performance Management
4.1

Significant improvement work has taken place with
operators since the start of the new contracts, and in
addition throughout the 2014 summer holidays to
provide additional training to staff. Performance of the
Passenger Transport Contracts continues to be reported
on, reviewed and responded to on a weekly basis to the
Cabinet Member.

4.2

During the Autumn term 2014 the overall performance of
the service in relation to Kensington and Chelsea children
was as follows:
4.2.1

The service was provided for between 154 and
184 children each week, taking them to up to 61
different schools or colleges. It provided for up
to 87 routes (buses and taxis) entailing an
average of 1707 individual journeys made by
the children each week. At least 99% of the
individual journeys made by the Royal
Borough’s children each week arrived on time,
and at least 97% of the bus routes ran to
schedule each week. 43 complaints were
received, although it should be noted that 16 of
these (or 37%) were received during the first
two weeks of term. The start of the Academic
Year is the time when new routes are introduced
each year to adjust to changes in the passenger
cohort as children join new schools, and also to
account for school leavers. The majority (51%)
of complaints continued to be in relation to the
punctuality of the service.
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5.

4.3

A telephone survey of parents of children with SEN using
the passenger transport service took place at the end of
August 2014 to help understand their levels of
satisfaction of customers at that point.

4.4

Telephone contact was sought with all parents with 59%
response rate. The survey found that 69% of the
respondents rated the service provided as “good” or
“acceptable” Those who rated the service as “poor”
tended to comment on the punctuality of buses and the
length of journeys. Concerns were also identified about
the lack of communication when buses were going to be
late.

4.5

While 64% of respondents had no specific concerns about
the transport, others had concerns about the quality and
continuity of staff and customer care, the length of
journeys and lateness, the quality of vehicles provided,
situations where it was felt that children’s needs were not
being met and difficulties with contacting transport crews.

4.6

General and specific concerns identified from this survey
inform service development plans and contract
management activity.

4.7

The Royal Borough has also consulted with parent
representatives about the new service via the Special
Educational
Needs
Parent
Reference
Group.
Representatives at the group confirmed that they find the
new service acceptable and that they would not like to
see any further changes to the provision.

Key challenges experienced through the commissioning
process
5.1

An initial review of the programme has identified the
following challenges which contributed to the programme
outcomes, and the poor experience of service users
during the transition.


Supply issues for transport service providers across
London but particularly in the west London area.
There is limited market capacity and diversity of
supply for transport services in the West London area,
in addition to an underlying level of procurement
fatigue amongst those that do operate in this area.
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The development of a strategic commissioning
capability and approaches across the Children’s
department was at an early stage in its
implementation, and the provision of technical
procurement guidance was provided by each
Borough’s procurement team according to existing
Borough specific arrangements, which were not
aligned. In response it was agreed that one Borough
(WCC) would take the lead on procurement activities
and contracting arrangements.



Poor baseline data, which led to gaps in the
understanding of previous service arrangements and
service
performance.
Service
design
was
consequently dependent upon assumptions rather
than evidence to inform and steer the “to-be” design,
and specification of operational requirements.



The cumulative impact of organisational change and
in particular for SEN services who were in the process
of other service changes throughout this timeframe
(preparing for the introduction of the Children and
Families Act, the most significant changes to SEN
provision for 30 years).



There were delays in the establishment of the
Transport Commissioning Team, which led to limited
subject matter expertise at the early stages of the
programme. If this had been in place earlier, more
work could have been done to check the detail of the
individual service users and school and day centre
requirements. However, the TCT would still have been
hampered by the difficulties in eliciting information
from the outgoing contractors. An established TCT
might have recognised the poor quality of the data
held, and set about remedying this deficiency in
advance of the mobilisation of the contract.



Not enough stakeholder analysis and engagement,
with both front line staff and service users, was carried
out in the early stages of the programme, driven by a
desire to wait until more certainty on timescales and
future arrangements could be shared. Consequently,
the impact for parents and children and adult day
services of changes to service arrangements was
underestimated.
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Fewer bidders were attracted to the Tri-borough
procurement phase than was hoped, and a
longstanding previous supplier of services did not
tender through a consortium approach. 36 suppliers
responded to the OJEU. Between 6 – 11 bidders
responded to each Lot. TUPE and the high pension
costs for LBHF are understood to have had a
significant negative impact on the provider interest
and the procurement, which extended the process and
led to pressure on mobilisation timescales.



Lack of continuity and capacity amongst staff inputting
to the programme due to broader service
reorganisations.



Decision-making structures and processes had
additional complexities to ensure each authority’s
governance requirements were met.



The difficulty of the operation of the new routes on the
first few days was underestimated. Insufficient
attention was paid to the inevitable difficulty there
would be with drivers and escorts new to the routes,
and unfamiliar with the requirements of the service
users. If these operating issues had been better
anticipated, service users, schools and day centres
would have been better prepared for the difficulties
that ensued, or more time taken to mobilise new
arrangements.



Other events introduced further complexity and
difficulties for operational services (such as London
Tube Strike on the first day of new service
arrangements and associated road congestion).



The extent to which the challenges identified above
resulted from, or were compounded by, the Triborough organisational arrangements between the
three Boroughs also requires some consideration. The
scale of service and contracts being commissioned is
not unusual within the local authority sector – with
examples of similar scale arrangements, or indeed
larger contracts for County services. This suggests
that the concept for an integrated service model
operating across the Tri-borough geography was a
reasonable expectation, and not overly ambitious.
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6.

Each
Borough
was
also
approaching
the
commissioning of transport services from different
starting points - and this clearly had implications for
the degree of change experienced within each
Borough – with Hammersmith and Fulham moving to
an outsourced service model for the first time. This
scenario requires a solid understanding of needs and
risks, for each Borough, in order to ensure the
commissioning process and resulting contract
arrangements have addressed these. Challenges with
data and a dependency on assumptions through the
early service design stages may well have contributed
to an ineffective change management processes, and
insufficient engagement of all stakeholders (such as
Scrutiny) throughout.

Lessons learned
6.1

This programme has clearly experienced a number of
challenges, and the poor experience of some service
users was simply unacceptable. This includes some
children and young people for whom any change can be
distressing given their level of need, and unexpected
changes or unplanned delays will add to this distress, and
that of those caring for them.

6.2

The challenges identified above indicate a process
compromised by poor quality data and time-pressures,
which then led to issues with service delivery, rather than
suggesting the underlying service model itself was
unfeasible.

6.3

The learning from this programme is significant, and will
inform the planning and delivery of all future
commissioning and service transformation work.

6.4

The top ten lessons are summarised below:
1.

The direct impact of any new arrangement on
children, vulnerable adults, families or carers needs
to be fully understood before changes are made,
with robust and rehearsed operational plans in
place to maintain service standards through any
transition. Risk assessments for each child/service
user are required and appropriate arrangements
(such as additional staff training) put in place by
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providers to ensure individual needs continue to be
met.
2.

A comprehensive approach to the commissioning
of services is essential to ensure a full
understanding of needs and likely outcomes,
together with the development of sustainable
supply solutions.

3.

An evidence based approach must be adopted to
the design and planning of new service
arrangements.
A full understanding of as-is
arrangements, their strengths and weaknesses and
comparable arrangements elsewhere is required in
addition to the testing of any assumptions which
are made.

4.

Stakeholder engagement and consultation is
critical to informing to-be designs, but also
enabling those affected by changes to be brought
along the change journey and avoid surprises.
Whilst quite a lot of work was done to involve
schools, parents and carers; even more should
have been done such as involving representatives
of the parent and carer groups from the outset.
More involvement of front line staff (care managers,
day centre managers, social care teams, schools)
would aid to-be designs and help staff understand
how they may have to change the way they work
with the new service.

5.

Market engagement is needed to understand the
available supply, and in particular local capacity
and the current operating conditions for potential
suppliers. More work to warm the market may
have produced a higher level of interest at the first
stage of procurement. If all of the contracts had
been let at this stage, more time would have been
available to prepare for the mobilisation issues.

6.

“Business as usual” arrangements need to be
established as early as possible so that expertise
can inform and plan mobilisation thoroughly.
Future projects should appreciate that the
mobilisation of complex contracts is likely to take
over three months particularly where large TUPE
transfers are involved.
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7.

Commercial terms and conditions, such as the use
of break clauses in contracts need to be considered
at a strategic level within the programme to ensure
the right balance between risk, cost and service
flexibility.

8.

A communications plan was prepared early in the
programme
and
during
mobilisation
communication was meticulously co-ordinated and
delivered, but more could still have been done.

9.

Project resourcing should be planned upfront, with
strategic representation from commissioning and
services, in addition to programme management
and procurement expertise.
Risk analysis
approaches require strengthening.

10.

More work is needed to ensure that Members are
fully engaged throughout the process, including
Scrutiny Members, and provide the opportunity to
inform future service designs, and commissioning
strategies and delivery plans.

Appendix A to Appendix 8 to Procurement Working
Group’s Report: Procurement Summary
1.

Westminster led the procurement work stream, and, as
such, the Westminster City Council procurement code
and bi-borough procurement approval processes were
followed

2.

The procurement was in three stages
 Pre-Qualification Questionnaire - To allow the
identification of a number of suitably qualified and
experienced businesses who will be invited to submit
a tender
 Evaluation of Tenders to establish a framework of
contractors
 Evaluation of mini-competitions to award individual
contracts.

3.

The tender was divided into the following lots:
 Lot 1A - Framework agreement for the provision of
Passenger Transport Operations using vehicles
generally suitable for larger group travel (usually
mini-buses).
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Lot 1B - Framework Agreement for the provision of
Passenger Transport Operations using vehicles
generally suitable for individual and smaller group
travel (usually taxis).

4.

The evaluation of tendering process was designed to
ensure that only those organisations capable of providing
an essential service to vulnerable clients were considered.

5.

As part of the Contract award criteria was a primary focus
on quality. Only those tenders who were deemed to have
achieved the requisite quality threshold would be
considered for appointment. This involved evaluating
tenders against a Service User Quality. Organisations
failing to achieve the quality threshold on any criteria,
given the sensitivity and profile of this front-line service
to vulnerable groups of clients, were eliminated. Only
those tenders that were successfully marked against
these would advance to the next stage.

6.

Responses on the operational capability of the
organisations to deliver the Services were marked. The
organisation achieving the highest score was allocated 30
marks and the organisation with the lowest score
allocated 0 marks. Marks were allocated on a pro-rata
basis to all other organisations.

7.

For the scoring of price, organisations were required to
submit costs for the provision of the lot for which they
had been invited to tender, against a specification
detailed in the Invitation to Tender (ITT). For each lot,
organisations were allocated price marks out of 70, with
70 being awarded to the organisation with the lowest cost
and 0 to the organisation with the highest cost. Marks
were allocated on a pro-rata basis to organisations with
costs between the highest and lowest.

8.

For each lot, the overall ranking of responses from each
organisation was determined by combining the marks out
of 30 for capability and marks out of 70 for cost to give
total score out of a possible 100.

9.

For Lots 1A and 1B, up to 4 organisations could be
recommended for inclusion on the Framework Agreement.
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10.

The process and outcomes of the ITT evaluation were
audited by RMS Tenon (external auditors). The key
findings were as follows:



The Tri-borough Passenger Transport tender process
followed the ITT guidelines;
All bidders at the ITT stage have been awarded
correctly.

11.

Having established the framework agreement minicompetitions were run to determine the lowest priced
contractor (all existing quality checks were also
confirmed).

12.

As it was not possible to award all routes via the original
framework agreements the routes that were not awarded
were re-packaged and subsequently let through the WLA
framework or in smaller sizes through the Tri-borough
framework.
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APPENDIX 9
TRI-BOROUGH’S TOTAL FACILITIES MANAGEMENT
CONTRACT– KEY LESSONS LEARNED
1.

Ensure there is early access to high quality professional
and technical advice (Legal, finance, procurement and
HR).
Projects of this complexity require high level professional and
technical advice. The project benefitted from good advice both
internally and externally on legal, procurement, technical and
client matters. It suffered from not having early (and sometimes
continuing) financial and HR input.

2.

Consult the market early to shape the procurement and
attract interest and maximise bids.
The project benefitted from engaging the market at an early
stage and the open contractor’s day was mentioned by a
number of people as best practice. Consulting the market
helps to shape and influence the procurement so it is attractive
to the market and more likely to encourage bids.

3.

Choosing the right procurement approach.
A number of officers and external advisers have emphasised
the importance of selecting the right Procurement approach. In
this case, a Competitive Dialogue suitably adapted proved
effective in delivering a positive outcome. It was recognised
that the normal approach, a restricted procedure, would not
have been as successful.

4.

Ensure there is effective leadership and governance in
place including a Project Board that can make decisions
and an effective project team to implement them.
Some of the feedback both internally and externally indicates
this was an area for improvement. All major projects require
leadership, good governance and effective decision making.
Some of the positives included little turnover of permanent
members and a dedicated workspace. However, there were
concerns that the Project Board could have been more decisive,
record keeping was not as good as it could have been. A
different approach may have been adopted by the councils had
they known the potential savings (in addition to the targeted
£20 m over 10 years) that the procurement was likely to achieved.
The Board should be responsible for appointing the Project
Manager and project assistant.
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5.

Ensure there is a well-developed business case and options
appraisal signed off outlining before the procurement
commences.
A business case and options appraisal was in place and this was
mentioned as “a strength” by the technical adviser. However, it
could have been more robust in terms of identifying the proposed
client structure and capturing what the ultimate vision would be.

6.

Manage the consultants effectively.
The project benefitted from having access to a good range of
consultants
who
undoubtedly
added
value
and
were
instrumental in securing a beneficial outcome for the councils.
However, it is important that they are managed effectively and
not left running parts of the project with little or no input from
officers. A number of criticisms made by the consultants
suggested that during a number of clarification meetings with
the preferred bidder, there were no officers involved to take
the decisions. This was eventually rectified by the involvement
of the Director of Property (RBKC).

7.

Managing the data effectively.
Projects of this type require a lot of data for bidders when
preparing their tenders and where data is wrong or missing, this
can lead to contractual disputes post-award. In their interview,
Amey said missing asset data and discrepancies is a common
problem and recommend that data-sets should be prepared well
in advance of the opportunity being advertised and signed off
by the service director concerned.

8.

Ensure there is an effective communications strategy in
place and a communications lead is supporting the project.
A number of interviewees and respondents from the survey
highlighted this as an area for improvement. Consultation with
Lead Members took place at key stages and there were a
variety of techniques for other stakeholders including road
shows, flash reports and emails. However, there was no
communications lead on the team (until much later), the role
was taken on by a variety of project team members and
communications with staff and other stakeholders was irregular
and inadequate.
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9.

There should be a dedicated individual or group for
ensuring that HR issues are properly managed with TUPE
and pensions at the forefront.
A number of interviewees and respondents from the survey
highlighted this as an area for improvement. With projects of
this complexity, HR needs to be involved throughout the project.
The lack of input could put projects of this nature in jeopardy.

10. Early involvement of
corporate finance
and
an
understanding of the potential financial implications of the
project.
This was a large project with complex pricing and it was
important that professional financial involvement was engaged
at an early stage. This was picked up by a number of the
external consultants as an area for improvement. The financial
model used in the procurement process had to be radically
improved and this lost the council about 2 months in the overall
process. Key stakeholders did not seem to understand the
savings involved.
11. The need to understanding some of the complex
professional advice given during any project (e.g. service
delivery options available including Teckal local authority
companies and joint venture companies).
For large projects, there will always be complex financial and
legal advice given to those managing the process. In this project
a range of service delivery options were proposed in response
to the dialogue with market leaders, who seemed to be averse
to hosted solutions. These included the setting up of a teckal
(local authority) and joint venture companies. Whether the
councils would have had greater flexibility in engaging with other
councils calling off from the framework will become evident over
time.
12. Ensure proper discussion takes place at an early stage
on what client side is to be put in place and how this will
work.
Whilst the Business Case may set out the Council’s aims and
objectives on how the client-side will works, flexibility needs to
be built into the process should alternative solutions emerge
during the competitive dialogue process.
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13. Explore the scope for providing assurance to bidders that
there is a commitment to see the tri borough
procurement through to the conclusion.
Throughout the tendering process there was a constant concern,
right to the end, from the successful bidder that the three
councils would not agree and abandon the procurement. The
cost for the bidder of participating in this type of procurement
is in the region of £500k.
This concern stems from a decision taken a number of years
ago by members of Edinburgh City Council not to award a
facilities management contract (despite a recommendation from
officers that significant savings would be achieved).
For future projects private sector companies would welcome
some form of assurance/commitment from lead members and
chief officers that it has traction.
14. Using Internal Audit at a mid-point through a complex
procurement process to ensure compliance and examine
possible risks.
H&F’s Internal Auditors (originally, Deloitte, now Mazars) carried
out a review of process at the end of the first round of
Competitive Dialogue. They found no fault with the way in which
the procurement was being managed or the governance
arrangements that H&F had put in place and issued a “Substantial”
assurance report with no recommendations for improvement.
The Audit Opinion & Direction of Travel has only f our
categories: (i) None, (ii) Limited, (iii) Satisfactory and (iv)
Substantial.
15. Benefit from establishing a proper gate process to
challenge decisions at key points.
With the move towards Tri-borough Procurement arrangements
the 3 councils have already been put in place ‘gate’
arrangements that will challenge decisions at key stages. This
‘ gate’ arrangement is currently under review.
16. Where conducting a Competitive Dialogue procedure, the
following points are worth noting:


Ensure there are not too many work-streams happening
simultaneously – it will stretch managers and add to their
costs.
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Ensure there is a fully resourced and realistic timetable
setting out key dates.



Make sure bidders are kept fully appraised of any delays
during periods of perceived inactivity.



Ensure mixed messages are not given at different workstream discussions.



Always undertake a formal moderation of scores at all
stages that involve the de- selection of candidates/bidders
ideally using a consensus scoring method.



The use of a Preferred Bidder Stage is essential in order
to de-risk the final award and allow clarifications to
continue up to the award of the contract by the Cabinet.



Don’t be afraid to stick to your guns when negotiating in
this project further savings were achieved by doing just
that.

General points made through interviews with bidder/technical
consultants and from respondents to the survey.
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APPENDIX 10
LESSONS LEARNED FROM HOLLAND PARK SCHOOL BUILDING
CONTRACT
Corporate Property’s procurement strategy for delivering our high
profile capital programme, as evidenced on our current capital
programme of approximately £175m over thirteen projects, has
demonstrated and ensured greater certainty over time, budget and
proactive risk management thereby protecting the Council and
delivering more value for money.
Specifically, the Royal Borough’s programme approach has:














Leveraged buying power through volume and economies of
scale
Reduced procurement times and increase speed to market
Reduced procurement costs by reducing the number of
competitions and using frameworks for procuring contractors
and consultants
Introduced the use of fixed fee agreements for consultants
Used project-specific procurement routes: single and two-stage
design and build; traditional full design
Prevented the possibility of scope gaps in services through
inconsistent procurement
Ensured a consistent approach is applied to individual projects
Facilitated the application of strong project governance and
decision making
Allowed effective quality management through standardised
processes and reporting
Provided a single point of contact and one stop shop
Introduced the flexibility needed to allow feasibility studies or
additional projects to be undertaken without expensive
procurement exercises
Allowed interdependences between individual projects to be
understood and managed
Allowed lessons learned to be applied to all projects, not just
individual schemes.
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APPENDIX 11
SUPPLY CHAIN RESILIENCE
With risks constantly evolving, the Procurement Working Group
believes a resilient supply chain is essential. It believes this relies on
a five-stage process:


Assess supply chain resilience
Evaluate the overall supply chain resilience and
pinpoint critical vulnerabilities.



Determine the risk exposure
Prioritise risks based on vulnerability and how critical
those risks are. Aggregate key risks to quantify and
determine the baseline exposure level.



Evaluate and prioritise resilience strategies
against cost, benefit and risk tolerance and
develop an action plan



Address supply chain resilience opportunities
Define and follow a roadmap for addressing supply
chain vulnerabilities and capitalising on opportunities
to improve resilience.



Monitor supply chain resilience
Develop mechanisms to monitor supply chain resilience,
manage new vulnerabilities and look for the next
opportunities to improve resilience.

Officers involved in commissioning, procurement and contract
management must assess how critical their service is to the Council
and check the financial stability of suppliers in their supply chain.
They must also confirm suppliers have adequate business continuity
arrangements in place and build service continuity into contracts.
The Business Continuity Strategy 2014-2015 makes it a duty for
officers to continually monitor supply chain resilience and have
mitigation strategies in place in case of supply chain failure.
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APPENDIX 12
REGULATORY FRAMEWORK: EU PROCUREMENT DIRECTIVES
AND RULES; COUNCIL’S GOVERNING FRAMEWORK FOR
COMMISSIONING AND PROCUREMENT
EU Procurement Rules. All procurement is subject to applicable EU
and United Kingdom law.
The EU Public Procurement Directives and Rules apply to all public
service organisations and set out procedures for awarding contracts
above defined financial thresholds. Their purpose is to open up the
public procurement market place to ensure the free movement of
goods and services throughout the EU, thereby increasing
opportunities for competitive suppliers, contractors and service
providers and providing the community with more innovative service
solutions and better value for money.
EU law governing procurement across Member states has been
transcribed into UK law as the Public Contract Regulations 2015
(PCR2015).
For Member States whose currency is not the Euro, the financial
thresholds above which a contract needs to be opened up to the EU
are reviewed bi-annually and apply throughout the calendar year
January to December.
Contact Information for the Official Journal of the European Union
(OJEU) can be found at http://simap.europa.eu/
Tenders
Electronic
Daily
(TED)
is
available
at
http://ted.europa.eu/Exec?Template=TED/homepage.htm&DataFlo
w=hRead.dfl&hpt=ALL&StatLang=EN
The EU Directives are mandatory and must be applied in full.
Exemption from any Contract Standing Orders must be authorised by
the relevant decision maker, director or 151 Officer as prescribed in
Part Four – F, 2.9, exemptions/waivers of the Royal Borough Contract
Regulations.
RBKC’s Regulatory Framework. In addition, the Royal Borough’s
Constitution sets out the rules governing the operation of the Council.
There are two sets of rules that regulate how the Council buys works,
services and goods. These are the Financial Procedure Rules and the
Contract Regulations that guide how officers should conduct and
further develop procurement activities.
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The Council’s Contract Regulations, embedded in the Constitution,
contain the Council’s minimum requirements for purchasing
construction works, supplies and services (including the appointment
of consultants) and must be complied with at all times. All officers
responsible for letting contracts are required to do so in accordance
with the Regulations and the Procurement Framework (Regulation
1.01 – 1.03 apply). More information is available for officers on the
interpretation and application of the Contract Regulations, EU and UK
procurement law is available on KCnet and Tri-Bnet (procurement
guidelines).
In all dealings in the procurement process, the Council must preserve
the highest standards of honesty, integrity, impartiality and
objectivity and officers should strive to comply with the Council’s
Contract Regulations at all times.
The Council’s Contract Regulations clause 2.24 stipulates that all
procurement projects for contracts over £500,000 should be
managed in accordance with PRINCE 2 principles and sets out the
minimum standards required. In the Royal Borough the PRINCE 2
methodology is promoted as the standard approach to managing
projects and guidance as to its application can be found on the
Council’s intranet pages. (Projects in Controlled Environments) is a
structured method for effective project management.
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APPENDIX 13
METHODS OF MONITORING KEY PERFORMANCE INDICATORS
It is important to monitor performance and achievements. A variety
of options is available, including:


Comparing performance against business plans and targets



Monitoring the use of suppliers other than approved suppliers
and asking why.



Monitoring the content of risk registers, which should be
updated at least on a monthly basis.



Reviewing waivers allowing officers to use suppliers other than
those that have been approved.



Monitoring the incidence of non-order invoices.



Benchmarking
performance.



Setting up user groups to assess supplier performance.



Developing self-assessment checklists to identify training and
development needs.



Reporting savings achieved through contract negotiation.



Monitoring the use of approved suppliers and contracts and
revising approved lists.



Establishing and reporting on procedural targets and indicators.



Highlighting variances from established policies, plans and
procedures.

against

external
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APPENDIX 14
SCHEDULE OF PROCUREMENT COMPETENCIES
Managing the
procurement process
Choosing the right
contract and legal
considerations

Procurement
competencies

Supply chain analysis

Risk identification and
management

Communication skills
Financial understanding
including Spend
Analytics
Contract management

Stakeholder analysis

Understanding the
market
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