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M.J. French, FRICS, Dip, TP, MRTPU, Cert TS

Executive Director, Planning and Conservation
The Royal Borough of Kensington and Chelsea
The Town Hall, Hornton Street

LONDON W8 7NX

By Facsimile to: 0207 361 3463 (and by post)
Dear Sir,

Town and Country Planning Act 1990
Proposed Development at 13 Albert Place, London, W8 SPD

We write in response to the proposed development at 13 Albert Place. Our property is
immediately south of it and our rear elevation is approximately 20 metres away.

We wish to record the strongest possible protest against the alterations proposed for the
rear elevation and for the proposed new basement floor and extension of swimming pool
into the garden. Not only do these represent, in our view, a significant invasion of privacy
but they also bring with them considerable practical problems. Furthermore, since both of
these properties are in a conservation area we view the proposed alterations as
unacceptable exceptions to that spirit of conservation that we all value.

The invasion of privacy is a profound issue because the principal living areas of our
house all face north and would thus be staring into a three-storey glass ‘observation
tower’. We would feel extremely vulnerable to visual intrusion.

We believe that the practical problems are considerable. The engineering works would
have to take into consideration the minimisation of damage to surrounding properties
such as subsidence caused by excavation, as well as the implications of access. The
extension of the swimming pool into the garden will potentially affect tree roots and

- shrubbery in the adjoining properties, all of which add to the ambience and attractiveness

of the immediate area. That would have the effect of reducing any remaining privacy

‘afforded by these plants.



The operation of the swimming pool, with all of its pumping noise and vibration, would

represent another major intrusion into our otherwise peaceful and harmonious

environment. These Victorian semi-detached properties were never intended to house
_swimming pools.

In summary, we view the proposed alterations as representing a fundamental reduction in
our quality of life and in the value of the peaceful environment that has made this a happy
home and, unti! now, a contented neighbourhood.

Yours faithfully

lan and Caroline Cormack
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RBK & C

Homton Street

London

W8 Date: 2 January 2001

Dear Sir
13 ALBERT PLACE, W38 5PD

We are the semi-detached partner of the above property and are alarmed and dismayed to
receive the Councils natice of the planning application for what must be regarded as a massive over
development, )

Originally both the front and rear elevations of the two houses were similar if not identical, but
the whole of the rear of No 13 has been extended southwards between 8 and 15 feet into the garden,
breaking the uniformity of the joint elevation.

The fourteen houses in Albert Place were built in or around 1851 and have formed an
architectural feature of the De Vere Conservation Area. The rear gardens of Albert place and those to
the south are an integral open space for all the residents to enjoy. This latest proposal alters the unique
character of the area.

Members of the Planning Committee will remember that a similar application was made for a
swimming pool at No. 10 Albert Place, this was objected to by local residents and turned down by the
Council particularly on the grounds of noise from the circulating pumps and the contamination of the
atmosphere from chiorine fumes.

A further significant factor which must cause great concern is the proposed excavation some 10
foot below the basement floor to provide space for the pool, this will inevitably affect the security of
the structure of our house only some twenty five feet away.

The Victoria Road Area Association has already expressed their opposition to this application
and we wish to urge the Council Planning Committee to unconditionally refuse consent.

Yours faithfully,

K.N. Woodward-Fisher.
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The Royal Borough of Kensington and Chelsea

The Town Hall, Hornton Street

LONDON W8 7NX

By Facsimile to: 0207 361 3463 (and by post)
Dear Sir,

Town and Country Planning Act 1990
Proposed Development at 13 Albert Place, London, W38 SPD

[ write in response to the proposed development at 13 Albert Place. | would like to
register a firm protest against the proposed alterations to the rear of number 13 Albert
Place. My property sits facing that house at an angle and I would be able to both see and
hear the effects of the proposed changes.

The top to bottom glass rear elevation would represent an intrusion of privacy in an
otherwise relatively quiet and discreet relationship between rear facing houses. It would
profoundly alter the character of what is otherwise a harmonious and uniform Victorian
perspective represented by the rear of the houses on Albert Place.

1 am also concerned about the plans to create a swimming pool in such a closely confined
urban space. The noise of pumps and the general maintenance required for a swimming
pool would risk making a permanent and negative change in our quiet environment. The
excavation works would risk damaging the trees and shrubs that adorn the rear between
our houses, increasing significantly the risk of our privacy being destroyed. | also worry
about subsidence and structural impact on these neighbouring buildings.

The proposals undermine the values that make this area so harmonious in every way.
Yours faithfully,

Pl 2 —

Estelle Jacob

-—
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By Facsimile to: 0207 361 3463 (and by post) R

Dear Sir,

Town and Country Planning Act 1996
Proposed Development at 13 Albert Place, London, W8 5PD

| write in response to the proposed development at 13 Albert Placc.

| must add my voice to the protest about alterations to the above property. My property
adjoins the above property on its south east border and the proposed 3 floor glass “tower”
would seriously affect my privacy. 1would have the feeling of being constantly under
observation and equally it would be like living in a glass house as well as being an
architectural eyesore.

| have great concern about the roots of trees in the garden and the noise and vibration that
would undoubtedly emanate from the operation of the swimming pool in such close
proximity. [do not believe that these houses and their environment were ever designed
to cope with changes of such magnitude. :

.
. Y Oan
. G

€ ———

Yours faithfully

The Dowager Countess of Cromer
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M.J. French, FRICS, Dip, TP, MRTPU, Cert TS
Executive Director, Planning and Conservation
The Royal Borough of Kensington and Chelsea
The Town Hall

Hornton Street

LONDON W8 7NX

By Facsimile to: 0207 361 3{163_(and by post)
Dear Sir,

Town and Country Planning Act 1990
Proposed Development at 13 Albert Place, London, W8 5PD

| write in response to the proposed development at 13 Albert Place.

I must add my voice to thé protest abglut alterations to the above property. My property
adjoins the above property on its setith east border and the proposed 3 floor glass “tower”
would seriously affect my privacy. 1 would have the feeling of being constantly under
observation and equally it would be like living in a glass house as well as being an
architectural eyesore.

| have great concern about the roots of trees in the garden and the noise and vibration that
would undoubtedly emanate from the operation of the swimming pool in such close
proximity. [ do not believe that these houses and their environment were ever designed
to cope with changes of such magnitude.

Yours faithfully
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CLIFTON NURSERIES

LONDON ENGLAND

Ms Louise Reed

Planning & Conservation ‘I:\LL: 'PP/CD/)_ }85‘

Royal Borough of Kensington & Chelsea

Town Hall

Hornton Street

LONDON W87NX 13 July 2001

Dear Ms Reed,

Re: 13 ALBERT PLACE. W8
On behalf of my client Mrs Caroline Amrolia and to comply with planning
conditions, please find enclosed 4no copies of our landscape proposals (Dwg.
CN1623/1 Rev. A) for the front and rear gardens at 13 Albert Place.
I am also sending a copy of this drawing to Mr. Chris Colwell together with an.%
application to remove 3no existing trees at the front and 1no at the rear in N «
order to implement the proposed scheme.

If anything is unclear or you wish to discuss anything, please ring me.

Yours sincerely

On behalf of Clifton Nurseries Led ’

'\/\,Af\/\( }\H\/‘ ony VET I ~ANFING SEWIEES

33(R R VIR B O TS SE _E'NF m
MARK LUTYENS MLI ' VJUL 001 s
Principal Landscape Architect

C.C. Mrs Amrolia

Clifton Nurseries Limited: (Head Office), 5A Clifton Villas, London W9 2PH Tel: 020 7289 6851 Fax: 020 7286 421{3

Registered in England & Walcs 697600, VAT no 239088439 1986
Waddesdon Plant & Garden Centre: Queen Street, Waddesdon, Bucks HP18 0JW Tel: 01296 658586 Fax: 01296 658852 Chelsea 1994
Regisicred in England & Wales 2240744, VAT no 239088430 Flower Show 1995
Clifton Nurseries: 20 Avenue de la Liberté, 06360 Eze sur Mer, Nice Tel: 0033 493 015381 Fax: 0033 493 015761 Gold Medal 1996

S.E. Av capital de ££00 STRET 414 417 063 00040 APE 0148 1999

Website: www.clifton.co.uk E-mail: name@clifton.co.uk Clifton Nurseries Ltd. is a Clifton Nurseries {Holdings) company
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STRUCTURAL COMMENTS ON THE PROPOSED

FORMATION OF NEW BASEMENT LEVEL AT

13 ALBERT PLACE, LONDON W8

Ref. No.: 000475/BC

Date: JUNE 2001 gi’;f é%:sbee BA BAI CEng MIStructE

Chris Boydell BSc CEng MICE MIStructE
Tim Attwoed BSc CEng MIStructE
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Alan Conisbee and Associates is a trading name of
Alan Conisbee and Associates Limited consuftants:
Registared in England No. 3958459 Martin Hargreaves MSc CEng MICE MIStructe
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The ground conditions on the site, as based on geology maps and previous
experience of working in the area, are taken at this stage to consist of sand
and gravel over London Clay. As an initial part of the basement works a full
site investigation will be carried out to confirm the underlying ground
conditions over the site and the depth and extent of the existing foundations.
For a building of this type and age these are -likely to consist of brick
corbelled footings extending approximately 150mm from the face of the wall
at a depth of approximately 300 to 400mm below the existing blower ground
floor level.

The structural design assumes the formation of the new lower ground floor
to be carried out in the following sequence:

i) Expose existing lower ground floor walls and infill any chimney
breasts, flues or similar openings and carry out any brickwork
repairs required.

i) Install temporary works to the existing walls in the existing
lower ground floor.

iii} Remove existing slab in lower ground floor.

iv} Install Pynford beams to existing internal walls to be
supported. To be carried out by specialist sub-contractor.
Install plunge piles internally to support Pynford beams and
provide temporary propping positions. Jacking to be allowed
for to pre-load the new columns and minimise any settlement.

V) Install new secant pile wall around perimeter of new basement.
These works are be carried out by specialist piling sub-
contractor. The new piles are to be set inside line of corbel
footings to existing walls and are to be off a hard-soft
construction to minimise ground loss due to seepage between
the piles. The hard piles are to be reinforced to allow them to
cantilever from the proposed basement slab level to provide
support to the retained ground behind. Ground grouting will be
used locally to stabilise the existing ground in any areas where
there is a risk of ground loss. The full extent of this will be
determined once a site investigation has been carried out to
confirm the ground conditions over the site.

vi) Excavate locally at the pile positions and cast the new
reinforced concrete capping beam to the top of the piled wall.
The capping beam will be tied back to the existing foundations
behind to provide lateral-restraint to the existing wall but allow
it to movement vertically relative to the new construction.

vii) Excavate to a reduced level over the area of the lower ground
floor to allow the casting of the new reinforced concrete ground
floor slab, leaving suitable access holes in the slab to allow for
excavation under. The ground floor slab is to be tied to the
capping beam and designed to act as prop to the new pile wall
and existing foundations behind.
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. Viii) Remove temporary propping at lower floor level once new slab
has gained strength. The new slab providing the lateral
support required by the existing foundations.

iX) Excavate below the new lower ground floor slab down to the
reduced basement level installing temporary propping to the
walls as required. Cast front section of new basement slab.

X) Excavate down to the formation level for the pool, installing
temporary propping if required. Cast the new reinforced
concrete slab and walls to the pool, tying it into the piled wall.

The use of the secant pile wall has been chosen as a widely used form of
construction on sites where similar ground conditions are encountered in
London. It also minimises the passage of any ground water which may be
present in the grave! to reduce the risk of any ground loss occurring.

The works to form the new piled wall, the Pynford beams and the reinforced
concrete works will all be carried out by specialist sub-contractors with a
recognised track record in difficult job of a similar nature.
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Victoria Road Area Jﬁ @LL

Residents Association

Please reply to

25 Victoria Grove, London W8 5RW

Mr. M.J. French FRICS

24th January 2001

Royal Borough of Kensington & Chelsea

Room 325, Town Hall
Homton Street
Kensington, London W8 7NX

Department of Planning and Conservation /

Dear Mr. French,

RECEIED B?‘D _NNING'SEH\W No. PP/00/02785

P8

EX |
Big [H#OC| N SW SE_ ENF

"25(AN20 'lw

ws) 10§ Rec | ars |FWD Egsfzé

PLN

13 Albert Place

I have discussed this application with Miss Louise Reid and I gathered she
was about to make an ‘on site’ inspection.

I do agree with the points made in the letter you received from Mr. & Mrs.
Slowe dated 2nd January 2001. In particular, the proposal to instal a swimming pool in
the back garden is ludicrous and totally unsuitable for a property of this type and in this
location. The memberof my Committee representing both Albert Place and Douro Place
(residents of which would back onto the development) object strongly to the proposal and

we all support the objection.

Yours sincerely,

R Ywen

(P.R.H. Dixon)

1

President Oliver Lebus Chairman Peter Dixon Hon. Treasurer Robert Cottam Hon. Secretary Mrs Maggie Lersten
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1 DOURO PLACE
LONDON
W8 5PH
TEL:7937.2977
FAX:7376 1290

YOUR REF: DPS/DCC/PP/00/02785/LR

M.J. French, FRICS, Dip, TP, MRTPU, Cert TS
Executive Director, Planning and Conservation

The Royal Borough of Kensington and Chelsea
The Town Hall

Hornton Street

LONDON W8 7NX
By Facsimile to: 0207 361 3463 (and by post)

Dear Sir,

Town and Country Planning Act 1990

Proposed Development at 13 Albert Place, London, W8 5PD

I write in response to the amendments of the proposed development at the above

property. | cannot see any acceptable improvements to the plans or indeed any

substantial changes and therefore must stand by my first letter of the 7" of January.

1 would like to voice my deep concern about the proposed air conditioning plant on the
roof. This constant noise would be an unacceptable intrusion in all our lives. We live in
a conservation area and | feel most strongly that this should be the prime concern ofall

the residents.

Yours faithfully

The Dowager Countess of Cromer
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{ DOURO PLACE
[LONDON
W8 SPH
TEL: 7937 2977
FAX: 7376 1290

4" April 2001

YOUR REF: DPS/DCC/PP/00/02785/1.R

M.J. French, FRICS. Dip, TP, MRTPU, Cert TS
Executive Director, Planning and Conservation

The Royal Borough of Kensington and Chelsea
The Town Hall

Homton Street

LONDON W8 7NX

By Facsimile to: 0207 361 3463 (and by post)
Dear Sir,

Town and Country Planning Act 1990
Proposed Development at 13 Albert Place, London, W8 SPD

[ write in response to the amendments of the proposed developmentat the above
property. | cannot see any acceptable improvements to the plans or indeed any
substantial changes and therefore must stand by my first letter of the 7" of January.

t would like to voice my deep concem about the proposed air conditioning plant on the-
roof. This constant noise would be an unacceptable intrusion in afl our lives. We live in
4 conservation area and | feel most strongly that this should be the prime concem of all
the residents. ‘ '

. Yours faithfully. :
e (o

The Dowager Countess of Cromer
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2 Douro Place,
London, W8 5PH.
Tel: 0207 937 1407
Fax: 0207 795 6930
Email: cormack@dircon.co.uk

4™ April 2001

YOUR REF: DPS/DCC/PP/00/02785/LR

M.). French, FRICS, Dip, TP, MRTPU. Cen TS
Exccutive Director, Planning and Conservation
The Royal Borough of Kensington and Chelsca
The. T'own Hall, Homton Street

LONDON W8 7NX

" By Facsimile to: 0207 361 3463 (and by post)
Dear Sir,

Town and Country Planning Act 1990
Proposed Development at 13 Albert Place, London, W8 5PD

We write in response to the proposcd development at 13 Albert Place. We once again
must record the strongest possible protest to the amended proposals.

While all our original objections still stand, the invasion of our privacy is a deeply
conceming issue and we too would like to draw 1o your attention 10 the glare that the sun
has on the existing windows, let alone a glass tower. ~

Our original objection to the swimming pool and its operations stil! stands and we would
further like to strongly object to the air conditioning uniton the roof, which will create
more constant noise. ‘

This is a conservation area and we have all worked hard to create and live in a quiet and
harmonious society. We care about our houses and properties and are now faced with a
very real threat of a fundamental reduction in the quality of our lifc and peace.

Yours faithfully

IAN AND CAROLINE CORMACK



3 DOURO PLACE
Flat ]
LONDON. W8 SPH
TEL: 7937 9535

4™ April 2001
YOUR REF: DPS/DCC/PPiQ0/02785/L.R

M.J. French, FRICS, Dip, TP, MRTPU, Cent TS
Executive Dircctor, Planning and Conservalion
The Royal Borough of Kensington and Chclsea
The Town Hall, Hornton Street

LONDON W8 7NX

By Facsimile 10: 0207 361 3463 (and by post)
Dear Sir, ' : o i

Town and Country Planning Act 1990 .
Proposed Development at 13 Albert Place, London, W8 5PD

] once again write in response 10 the amended proposal for the development of 13 Albert
Place. | uphold my original objection in my lctter of the 7" January and can see that little
has changed. '

1 cannot object more strongly to the intrusion of privacy that will be caused by the glass
front of the proposed ncw building. )

I. too, would like to object to the proposal 10 install an air conditioning plant on the roof.
This is an exceptionally guiet neighbourhood and this noise would be a constant ’
intrusion. 1 am a semi-invalid and basically housebound. This constant noise would be
most unacceptable. -

We live in a conscrvation area and have paid over the years to add 10 ils maintenance.

This proposed plan is not in keeping wilh the arca or its spirit of conservation.

Yours faithfully

ESTELLE 'COBS

£0/¢0 “Bd W33 L AN IAC ¥G:60 10 Q[]/Ii;



3 DOURO PLACE
Flat 1 5
LONDON, W8 5PH ' k‘(
- . _ _ TEL:7937 9535

4" April 2001
YOUR REF: DPS/DCC/PP/00/02785/L.R

M.J. French, FRICS, Dip, TP, MRTPU, Cert TS
Executive Director, Planning and Conservation
The Royal Borough of Kensington and Chelsea
The Town Hall, Hornton Street

LONDON W8 7NX

By Facsimile to: 0207 361 3463 (and by post)
Dear Sir,

Town and Country Planning Act 1990
Proposed Development at 13 Albert Place, London, W8 SPD

[ once again write in response to the amended proposal for the development of 13 Albert
Place. I uphold my original objection in my letter of the 7 January and can see that little
has changed.

[ cannot object more strongly to the intrusion of privacy that will be caused by the glass
front of the proposed new building.

I, too, would like to object to the proposal to install an air conditioning plant on the roof.
This is an exceptionally quiet neighbourhood and this noise would be a constant
intrusion. 1am a semi-invalid and basically housebound. This constant noise would be
most unacceptable.

We live in a conservation area and have paid over the years to add to its maintenance.
This proposed plan is not in keeping with the area or its spirit of conservation.

Yours faithfully
ESTELLE JXCOBS qu —___/\
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2 Douro Place,
London, W8 SPH.
Tel: 0207 937 1407
T o = - = - -Fax:-0207 7956930 -
Email: cormack@dircon.co.uk

4™ April 2001

YOUR REF: DPS/DCC/PP/00/02785/LR

M.J. French, FRICS, Dip, TP, MRTPU, Cert TS
Executive Director, Planning and Conservation
The Royal Borough of Kensington and Chelsea
The Town Hall, Hornton Street

LONDON W8 7NX

By Facsimile to: 0207 361 3463 (and by post)
Dear Sir,

Town and Country Planning Act 1990
Proposed Development at 13 Albert Place, London, W8 SPD

We write in response to the proposed development at 13 Albert Place. We once again

must record the strongest possible protest to the amended proposals.

While all our original objections still stand, the invasion of our privacy is a deeply
concerning issue and we too would like to draw to your attention to the glare that the sun

has on the existing windows, let alone a glass tower.

Our original objection to the swimming pool and its operations still stands and we would

further like to strongly object to the air conditioning unit on the roof, which will create

more constant noise.

This is a conservation area and we have all worked hard to create and live in a quiet and
harmonious society. We care about our houses and properties and are now faced with a
very real threat of a fundamental reduction in the quality of our life and peace.

Yours faithfully
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23704 '01 MON 13:48 FAX 020 7533 2132 SJ BERWIN

23 April,

12 ALBERT PLACE
LONDON

dBoo1l -

W8 5PD l 21{ (/(

Tel: 020 7937 3610
Fax: 020 7795 6094

2001

YOUR REF: DPS/DCC/PP/00/02785/LR

Planning and Consarvation C C
The Royal Borough of Kensinglon and Chelsea D
The Town Hall

Hornton

Street

LONDON

W8 7NX

By Facsimile to: 020 7361 3463 (and by post)

Dear Sir
Town &

County Planning Act 1990

Proposed Development at 13 Albert Place, London, W8 5PD

Thank you for sending me the revised drawings regarding the above.

The proposed hard standing

Unlike a driveway to a garage, which gives the appearance of being an integral part of a
property, a level hard standing, parlicu!arty‘when there is a car on it, gives an unaftractive
cluttered appearance. An example can be seen at number 10 Albert Place and | would
hope that this will not be repeated at number 13.

Furthermore, in order to create sufficient hard standing, damage will be done fo the trees
and the balanced appearance of the front garden wall.

Finally, and of most significance, the proposal involves the loss of a residenis parking
bay, presently available to all residents. lt is proposed that this should be replaced by
hard standing within the curtillage of number 13, which will be available only to the
occupiers of that property.

* .

2 Air Conditioning units
It is now proposed that there should be air conditioning on the roof of the building. This is
both unsightly and noisy, abutting my property at number 12.
rs faithf
Mr & Mrs Richard Slowe
235/A0.8/LT:156777.1/53bm



12 ALBERT PLACE
LONDON

W8 5PD / %Q\k[(

Tel: 020 7937 3610
Fax: 020 7795 6094

23 April, 200t -~ - - - [RECEIVED BY PIANNING SERVICEE]
YOUR REF: DPS/DCC/PP/00/02785/LR 5ie [ Hoc] o o
~ ck
Planning and Conservation 24 AP /
The Royal Borough of Kensington and Chelsea 6-8 R 2001
The Town Hali
Hornton Street =0 N I N O
LONDON e [ 890 [rees
W8 7NX

By Facsimile to: 020 7361 3463 (and by post)

Dear Sir

Town & County Planning Act 1990
Proposed Development at 13 Albert Place, London, W8 5PD

Thank you for sending me the revised drawings regarding the above.

The principal objections already recorded in my letter of 2 January 2001 still stand.
! have two further objections:

1 The proposed hard standing

Unlike a driveway to a garage, which gives the appearance of being an integral part of a
property, a level hard standing, particularly when there is a car on it, gives an unattractive
cluttered appearance. An example can be seen at number 10 Albert Place and | would
hope that this will not be repeated at number 13.

Furthermore, in order to create sufficient hard standing, damage will be done to the trees
and the balanced appearance of the front garden wall.

Finally, and of most significance, the proposal involves the loss of a residents parking
bay, presently available to all residents. It is proposed that this should be replaced by
hard standing within the curtilage of number 13, which will be available only to the
occupiers of that property.

2 Air Conditioning units

It is now proposed that there should be air conditioning on the roof of the building. This is
both unsightly and noisy, abutting my property at number 12.

rs faithf

Mr & Mrs Richard Slowe

235/A0.8/LT:156777.1/sabm
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RBK&C TRANSPORTATION COMMENTS

PP Number: Address: Date of obs:
00/2785 13 Albert Place 9 March 2001
Proposal: Obj No Obj
New garage at basement level, inter alia. V

File Number | Initial Observations Transportation Officer: | D C Officer:
As above Full Observations v | Steve Lauder LR

Supplementary information:

Comments:

» In order to access the proposed garage it would be necessary to construct a
vehicular footway crossover.

¢ The installation of a footway crossover at the proposed location would result in the
loss of a 4 metre section of on-street residents parking, from a bay which presently

measures 19.5 metres.

o TR48 of the emergent UDP states that we are ‘normally to resist development
which would result in the net loss of on-street residents parking’.

e Whilst the provision of off-street parking is desirable, this is outweighed in this
instance by the loss of on-street parking.

Relevant transportation policies: TR48

Recommendation: opjection




RBKC ARBORICULTURAL OBSERVATIONS

Address Application No. DC Officer Date of Obs
13 Albert Place, W8 PP/00/2785 L.R. 5/6/01

Development Obj. No Obj.

Status of Tree(s):
C.A. No.(if any) T.P.O. No. & Details (if any) Tree Work Applications
13/0t ---— - - - ) N B i —

Comments :

The proposed development should not adversely affect a mature cherry tree and two
crab apple trees provided that they are adequately protected during the development.
The cherry tree is subject to a confirmed tree preservation order and the two crab
apples are subject to a tree preservation order, which is still within the period for
objection.

The proposed planning application will result in the loss of an apple tree situated near
to the rear elevation of the property and a bay situated in the southwest corner of the
rear garden. The size and location of both trees affords some benefit in terms
screening between nearby properties but I do not consider that the trees are of
sufficient amenity value to warrant the protection of a tree preservation order.

However, to maintain the character and appearance of the Conservation Area |
recommend that planning permission should it be granted is subject to a landscaping
condition to incorporate the planting of two replacement trees in the rear garden.

To ensure that the trees situated within the front garden are protected from harm
during the development and that the character and appearance of the conservation area
is maintained I recommend that planning permission, should it be granted, is subject
to the following conditions.

C21,C23 and C16

For reason R20 and R17

Signed: g%ég/ Date: 5 -&-0y,
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RBKC ARBORICULTURAL OBSERVATIONS

Address Application No. DC Officer Date of Obs
13 Albert Place, W8 PP/00/2785 L.R. 5/6/01
Development Obj. No Obj.
Status of Tree(s):

C.A. No.(if any)

T.P.O. No. & Details (if any)

13/01

Tree Work Applications

Comments :

The proposed development should not adversely affect a mature cherry tree and two
crab apple trees provided that they are adequately protected during the development.
The cherry tree is subject to a confirmed tree preservation order and the two crab
apples are subject to a tree preservation order, which is still within the period for

objection.

The proposed planning application will result in the loss of an apple tree situated near
to the rear elevation of the property and a bay situated in the southwest corner of the
rear garden. The size and location of both trees affords some benefit in terms
screening between nearby properties but I do not consider that the trees are of
sufficient amenity value to warrant the protection of a tree preservation order.

However, to maintain the character and appearance of the Conservation Area I
recommend that planning permission should it be granted is subject to a landscaping
condition to incorporate the planting of two replacement trees in the rear garden.

To ensure that the trees situated within the front garden are protected from harm
during the development and that the character and appearance of the conservation area
is maintained I recommend that planning permission, should it be granted, is.subject
to the following conditions.

C21, C23 and C16

For reason R;O and R17

Signed:

Date :
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DETERMINING PLANNING APPLICATIONS

6. Representations received from consultees, owners of the fand, and the public
Every duty to “consult” imposed on the local planningauthority implies an

obligation to-take-into account-the representations-the authonty receives-

from the consultee: R. v. Secretary of State for Social Services, ex p. Associ-
ation of Metropolitan Authorities [1986] 1 All E.R. 164, noted in the Com-
mentary to 5.62. But the legislation also imposes four specific duties to take
representations into account: _ - .
(1) owners and agricultural tenants of the land: subs. (3} provides that an

authority’s functions under this section are subject to 5.65 (ownership

certificates), and that effect is further reinforced by the Town and

Country Planning (General Development Procedure) Order 1995

P70.07

- {S.1. 1995 No. 419), art. 19, which requires them to take into account o

any réFresemations received by them within 21 days from the latest
date of service or publication of the relevant notice; '

(2) responses from the public: the authority must take into account any
representations received by them within 21 days from the date of ser-
vice of notice or'posting of a site notice, or 14 days where notice has
been given by local advertisement (General Development Procedure
Order 1995, art. 19). : :

(3) development affecting conservation areas and the setiing of listed build-
ings: in determining any application for planning permission for devel-
opment which would affect the setting of a listed building, or the
character or appearance of a conservation area, the authority are
required to have regard to any representations relating to the appli-

cation received by them within 21 days from when notice of the appli- .

cation was first displayed (Planning (Listed Buildings and
Conservation Areas) Act 1990, ss.67(7), 73(1)};

(4) applications for use of land as caravan site: under s.71(3) the authority
are required to consult the site licensing authority, if it is a different
authority, before granting permission for use of land as a caravan site.

The specific duties outlined above do not absolve an authority from any

obligation to have regard to other representations received by them, or
entitle them simply to ignore relevant representations that are received after
the expiry of the prescribed period. An obligation to take representations
into account may arise separately by reason, for example, of the procedural
requirements of fairness, and under the overall duty under subs. (1) to have
regard to all material considerations (see further below).

7. Other material considerations: general approach to construction

The requirement to have regard to “any other material considerations” is,
in effect, a statutory adaptation of the formula devised by the courts in
reviewing the validity of administrative action, that all relevant matters
should have been taken into account. The courts have therefore assumed the

~ converse test to be equally applicable, and have accepted that a determi-

nation under this section may be invalid if based upon an irrelevant
consideration.

Whether or not a particular consideration is material is a matter for the
court; it is, however, amatter for the decision-maker to decide what weight to
accord to a material consideration: Bolton Metropolitan Borough Council v.
Secretary of State for the Environment [1991] J.P.L. 241; Fairclough Homes
Ltd & Rayford Properties Ltd v. Secretary of State for the Environment [1992]
J.P.L. 247, Wansdyke District Council v. Secretary of State for the Environ-
ment [1993]1 P.L.R. 15. :

There are two limbs to materiality. The authority are required to have
regard to all considerations which are material to the application; and to be
material they must be planning considerations. But the Act offers no further

2-3265
Planning R.112: September 1995

P70.08

P70.08



" ment and use of land, this approach should be tempere.
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planning policy rather than law, and run the risk of substituting bare legalism
for the broad flexibility that Parliament must have intended by adopting so
loose a formula. But some general principles have emerged, and these are-
analysed below. The breadt% of the statutory formula was re-emphasised by
the House of Lords in Great Portland Estates plc v. Westminster City Council
[1985} A.C.661;[1985] J.P.L. 108, which accepted that while the general prin- -
ciple should be that planning should be concerned ‘ongl with the develop-

where appropriate

by having regard to the circumstances of individuals. Lord Scarman (in
. whose opinion the other members of the House concurred) insisted that

P70.09

P70.08

there must be exceptions: '

“Personal circumstances of an occupier, personal hardship, the difficult-
ies of businesses which are of value to the character of a community are
not to be ignored in the administration of planning control, It would be
inhuman pedantry to exclude from the control of our environment the
human factor. The human factor is always present, of course indirectl
as the background to the consideration of the character of land use. It
can, however, and sometimes should, be given direct effect as an excep-
tional or special circumstance. But such circumstances, when they arise,
fall to be considered not as a general rule but as exceptions to a general
rule to be met in special cases. If a planning authority is to give effect to
them, a specific case has to be made and the planning authonty must give
reasons for accepting it. It follows that, though the existence of such
cases may be mentioned in a plan, this will only be necessary where it is
prudent to emphasise that, notwithstanding tKe general policy, excep-
tions cannot be wholly excluded from consideration in the administra-
tion of planning control.”

In that case, their Lordships upheld a provision of Westminster’s local plan
which sought to protect certain specified industrial activities in central Lon-
don from disappearance in the face of the competitive pressure to redevelop
their sites for other more profitable uses, being uses wﬁich did not assist the
viability of other important central London activities. Although the effect of
the policy would be effectively to confer security of tenure on existing ten-
ants, there was a genuine planning purpose for doing so: indeed, in Lord
Scarman’s opinion it was “a powerful piece of positive thinking within a plan-
ning context”, and although it meant that certain occupiers would be pro-
tected, that was a consequence rather than the purpose of the policy.

8. Material considerations: specific instances

The general principles as to material considerations that have emerged

from the case law may be summarised as follows:

(1) the protection of purely private interests: the planning authority may
refuse planning permission in order to protect a purely private inter-
est, provided there is a planning purpose or other special consider-
ation involved {Great Portland Estates pic v. Westminster City Council

2-3266
Planning R.112: September 1995



Planning R.123: November 1998

requirements of proposed developments, involving conversion ot sin-
le dwelling houses into flats). But see also Brewerv. Secretary of State
ﬁor the Environment [1988] J.P.L. 480, where the court (David Widdi-
“combe, Q.C., sitting as Deputy Judge) took the view that in general
planning was concerned with i(and use from the point of view of the
- public interest, and as a generality was not concerned with private
ritghts. Thus, the court held, the-existence or absence of private rights
of light was an irrelevant consideration in determining a lanning’
application. So too where rights are separately protected gy other
- legislation. For example, in R. v: Solikill Borough Council, ex p. Berk- .
swell Parish Council %Sul]ivan J., April 28, 1998) a decision to grant
lanning Fermission or development that involved the removal of
engths of hedgerow was challenged on the ground that the hedge-
rows affected were subject to the Berkswell Enclosure Act 1812, and
that the local planning authority had failed to have proper regard to
this fact. The court was clear that this could not be a material consider-
ation, following British Railways Board v. Secretary of State for the
Environmemg 993] 3 P.L.R. 125 and Vasiliou v. Secretary of State for
Transport [1991] 2 All E.R. 77. Whether the 1802 Act created public
or merely private rights, and questions as to the legal status of the
hedgerows generally, were not relevant for the purposes of the plan-
ning merits; nor did the grant of planning permission override any
protection the 1802 Act might create. But it is not always possible to
draw the line so sharplg/. It may be necessary for an applicant to over-
come some problem of private rights if the development is to proceed,
such as the acquisition of alternative access to the site; and the auth-
ority will only be able to impose a Grampian condition (see further
below) to secure that development should not commence in advance
of the rights being acquired iF satisfied that there is a reasonable prob-
ability that they can be acquired, or other objections overcome, within
the normal development commencement period. The authority will
also need to bear in mind that the grant ofp planning permission may
resuit in a change in the character otg aneighbourhood, and that if local
residents or the local authority thereafter sue for nuisance, they will
be faced with a fait accompli by virtue of the planning permission:
their action will fall to be determined by reference to a neighbour-
hood with that development in it, and not as it was previously Gilling-
ham Borough Council v. Medway (Chatham) Dock Co. Lid [1992]1
P.L.R.113). However, this doctrine was heavily qualified by the Court
of Appeal in Wheeler v. J.J. Saunders Ltd [199%}% All E.R. 697, which
noted that, unlike Parliament, a local planning authority had no juris-
diction to authorise a nuisance save in so far as it had a statutory
power to permit a change in the character of a neighbourhood. Hence,
a planning permission would not normally confer any immunity from
action in nuisance. See the discussion below at para. P70.33. Similarlg,
in West Midlands Probation Commitiee v. Secretary of State for the

2-3267



planning control); Hoﬁeringham Gravels Ltd v. Secretary of State for
the Environment (1975} Q.B. 754 (protection of ancient monument);
Ladbroke (Rentals) Lid v. Secretary of State for the Environment

[1981] J.P.L. 427 (overlap between planning control and gaming .

licensing); City of Aberdeen District Council v. Secretary of State for

Scotland [1992] 2 P.L.R. 1 (problems of litter in public places where

permission granted for shop for retail of hot food). The materiality of
_such a consideration is not affected by the fact that under the alterna-
- tive_code the: applicant may be able to seek compensation forf the

" restriction: see e.g., Westminster Bank Ltd v. Minister of Housing and
Local Government [1971] A.C. 508 (planning permission refused on
ground that the land might be required in the future of road widening
scheme, notwithstanding that an alternative procedure was pre-
. scribed by the Highways Acl, the imposition of an improvement line,
for which compensation would have been payable); and cf. the follow-
ing cases relating to the imposition of planning vonditions restricting
existing use rights: Kingston-upon-Thames Royal London Borough
Councilv. Secretary of State for the Environment [1974] 1 Al E.R. 193;
Peak Park Joint Planning Board v. Secretary of State for the Environ-
ment [1980] J.P.L. 114; British Airports Authority v. Secretary of State
for Scotland [1980] J.P.L. 262. Similarly, the fact that an authority
might have to pay compensation under this Act for the use of its dis-
continuance power under 5.102 to secure the relocation of an indus-
trial use does not disable it from granting planning permission under
this section for residential development on adjoiming land knowing
that this will increase pressure on industrial uses to relocate from the
area ( R. v. Exeter City Council, ex p. Thomas (J.L.) & Co. Ltd [1989] 3
P.L.R.61).

The relationship between planning control and the specific
environmental controls under the Environmental Protection Act
1990 is inherently difficult. There is clearly an overlap between the
two: in taking planning decisions, local planning authorities and the
Secretary of State are entitled to have regard to the need to protect
the environment. Yet separate controls, including integrated pol-
[ution control, are exercisable over emissions into the environment.
In Gateshead Metropolitan Borough Council v. Secretary of State for
the Environment [1994] 1 P.L.R. 85 the Court of Appeal dismissed an
appeal against a decision of the High Court ([1993?3 P.L.R.100) and
accepted that the Secretary of State had been justified, in a planning

2-3268
Planning R.123: November 1998
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for planning permission to ignore the pollution implications of their
proposed development and say “leave 1t ali to the E.P.A.”. Moreover,

there might well be cases where the evidence disclosed not merelya -

lack of information, or uncertainty, or a marginal excess over stan-

. dards and hence public concern, but positive evidence of a serious risk .

. “; of harm, where it would be right to refuse planning permission. .

The issue was revisited by the Court of Appeal in R. v. Bolton

Metropolitan Borough Council, ex p. Kirkman {Auld and Schiemann' -

L.JJ.; May 5, 1998), dismissing, but with certain qualifications, an

" appeal against afirst instance decision by Carnwath J: not to grant an

&)

application for judicial review. The judge had held that the impact of
discharges to the atmosphere from a proposed incineration plant was
a material consideration, but that the local planning authority had
been entitled to take into account the system of IPC controls, and that
“unless it appears on the material before the planning authority that
the discharges will, or will probably, be unacceptable to the Environ-
ment Agency, itis a proper course to leave that matter to be dealt with
under the IPC system™. The matter came before the Court of Appeal
only on an application for leave to appeal, but the court expressed
some inclination to accept that the local planning authority should
also specifically have addressed the objectives of Sched. 4 to the
Waste Management Licensing Regulations 1994, which required
them to ensure that waste was recovered or disposed of without
endangering human health and without using processes or methods
which could harm the environment, and that the judge had been
wrong to hold that Sched. 4 added nothing to the Gateshead prin-
ciples. But the local planning authority were not in breach of those
duties in allowing the details of environmental control to be handled
by the IPC authorisation process operated by the Environment
Agency.
the retention of an existing use: the value in planning terms of the exist-
ing use (or existing use rights) of land is clearly a material consider-
ation in determining a planning application involving any change in
the use, unless there is no possibility that the refusal of planning per-
mission will result in its retention: see, e.g. Clyde and Co. v. Secretary
of State for the Environment [1977} 1 W.L.R. 926 (existing permission
for residential use, permission validly refused for change of use to
offices, even although the premises have never actually been put to
residential use); Granada Theatres Ltd v. Secretary of State fcp)r the
Environment [1981]J.P.L. 278.(permission refused for change of use
from cinema to bingo hall}. The test suggested by Sir David Cairns in
the Clyde case was to ask whether there was a “fair chance” if office
use were refused that the building would be used for housing rather
than being allowed to stand empty. That test was adopted as “as good
a test of hkelihood as any” by Hodgson J. in Finn {(L..0.) & Co. v
Secretary of State for the Environment [1984] J.P.L. 734 at 736. But in
Westminster City Council v. British Waterways Board [1985] A.C. 676;
[1985] J.P.L. 102 Lord Bridge (in whose speech the other members of
the House of Lords concurred) expressed the view that the phrase
“suggests, in my respectful opinion, an unduly and, on the facts,

P70.11
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Date 18 June 2001 By Facsimile 0207 367 3463
Our ret 235/235/A0.8
Your ref DPS/DCCPPIO0IN2785LR

Partper Richard Slowe

Dear Sir

Town & County Planning Act 1990
Proposed Development at 13 Albert Place
Hearing 19 June 2001

| confirm my phone call thal { would wish to address the committee on the issue of risk of
permanent structural damage to neighbouring properties, including my own (12 Albert Place).

In this regard, | have obtained the preliminary views of my surveyors, appainied under the
party wall award, and a copy is attached. | had been hoping that the applicants would have
produced by now some structural engineers' drawings to address this issue but these are still
not to hand and accordingly, my concerns remain as set out in the attached lstter.

As is apparent from paragraphs 70.08 to 70.10 inclusive of the Encyclopaedia of Planning
Law and Practice, this is a matter which the planning commiitee are entitled to and should

take into account.
(R,P M 9.0

Yours faithfulfy

/i

7 — LS

Richard Slowe

ce

- K Woodward Fisher Esq - By Hand

The Director of Planning

The Royal Borough of Kensington and Chelsea
The Town Hall

Hornton Street

LONDON W8 7NX

Barln Brussels Frankfur: - Londan Maarid Munich Parie,
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'® . Martin Slowe ounoso e

CHARTERED SURVEYORS London NW5 4BD
Mastin A M Slowe FRICS e Tel (020) 7267 4291
Alan Karbaz FRICS

Donald S Bird FRICS . ‘ Fax (020) 74824116
izn P Redfern BSc BA(Hons) ARICS Email ms@martimslowe.demon.co.uk-

Kepik I England, Begd. No. 1218016 Repd office
5™ Floer Charlax Housa 1A/] 10 Fachicy Racd Lontna NW3 514

Ian Redfem Direct Line 020 7284 9403

Jeff Wyman - aceoust Munage

Mr. R. Slowe, ‘ ; Date. 31st May 2001
12 Albert Place. ‘ Our ref. IPRIMF/SloweR
London W8 5PD. | '

Dear Richard,
RE: 13 ALBERT PLACE. LONDON W8 5PD.

I confirm that, as your appointed surveyors under the Party Wall Award, Notice of which you have
received from the owners of 13 Alberi Place, we have reviewed the plans that they have provided
to you. We have been waiting for some while now for the structural engineer's plans in relation
to the proposed new basement floor and underground swimming pool. We are concerned that
these are not yet to hand and we have not been able to consult structural engineers ourselves.

You have asked our opinion, as your surveyors, as to the viability of the proposed’ underground
development. . We have had the benefit of being ‘your appointed surveyers when you built the
extension to your property, which abuts number 13, and have been able to refer to our notes
taken at that time.

We have to tell you that we are extremely concerned about the likely structural damage to your
property. We question whether work of the nature proposed could be undertaken without there
being a real risk of damage to your property and some risk of collapse. We note that number 13
is a semi-detached property and our remarks would equally apply to a potential risk to number 14
Albert Place. The footings of properties built in the first part of the last century, the method of
construction and the fabric of such buildings were not constructed to withstand the trauma which
a development such as that envisaged is likely to cause. In our experience, however imaginative
the engineering and underpinning, there remains an appreciable risk of substantial subsidence
and possible collapse of at least the proximate side walls. '

The position is exacerbated in relation to the party wall between numbers 12 and 13 Albert Place
as this was, until you constructed your extension, merely a garden wall with very modest footings.
The pressure on your extension inevitably created by the work envisaged could cause it to move
away fram the main building with inevitable permanent damage being occasioned.
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| understand that there is a planning application with which the owners of number 13 wish to
proceed even before a structural engineer's report is available. While, of course, | shall review
that report as soon as it is to hand and instruct a structural engineer to advise on it, you may wish
to put before the ptanning committee my professional view that permitting this development runs
a real risk of the permanent structural damage to which | have alluded above. | cannot, without a
structural engineer's report, put a percentage to that risk but, at this stage, and in the absence of
that report, | can only say that it is appreciable.

Yours sincerely

“f

IAN REDFERN

c.C. Mr. Martin Slowe

dood
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Date 19 June 2001 By Facsimile 0207 361 3463
Ourref  235/235/A0.8 '
Yourret  DPS/DCC/PPAONG27E5LR

Pariner Richard Slowe

Dear Mr Kelsey

Town & County Planning Act 1990
Proposed Development at 13 Albert Place
Hearing 19 June 2001

As requested, | antach an extract from the Encyclopaedia which we have discussed on the
telephone.

For the avoidance of doubt my position is as tollows:

The only evidence .before the committee is that provided by the chartered surveyors

. appointed under the Party Wall Award who have concluded that in their professional opinion

"however imaginative the engineering and underpinning, there remains an appreciable risk of
substantial subsidence and possible collapse of at least the proximate side walls” of the
adjoining buildings, that is numbers 12 and 14 Albert Place.

The risk of collapse of the side walls to properties in a conservation area would clearly have

" an adverse visual impact and it is accordingly a planning consideration.

The fear and apprehension felt by the accupiers of neighbouring land is also a proper matter
to take into account.

The existence of other regulatory machinery, such as the Building Regulations, does note
entitle the Planning Commintze to ignore the issue.

Failure to take these matters into account could be challenged in the courts.

While it may suit the applicant not to incur the cost of a structural engineer's report before
planning permission is granted, as the only evidence before the planning committee is that
there is an appreciable risk of the collapse of party walls, the planning committes cannot
indulge the applicants in their approach to this matter.

Rerlin .+ Brussels Frankiutl Lendan Mardfid Muiznich Pans

ooz
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19 June 2001 %\i\%

Paul Kelsey 2.

3

The application shouid be stood over until structural eng.ineers' drawings are available either
allaying the present apprehensions of the neighbouring occupiers or establishing that there is
an appreciable risk of damage, resuiting in the refusal of the application.

Yours faithfully

Richard Slowe

Paul Kelsey

Planning Department _

The Royal Borough of Kensington and Cheisea, The Town Hall
Horntan Street :

LONDON W8 7NX
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DETERMINING PLANNING APPLICATIONS

6. Representations received from consultees, owners of the land, and the public

Every duty to “consult” imposcd on the local planning authority implies an
obligation to take into account the re resentations the authonty reccives
[rom the copsultee: R. v. Secretary of State for Social Services, ex p. Associ-
ation of Metropolitan Authorities {1986] 1 All E.R. 164, noted in the Com-
mentary to 5.62. But the legislation also imposes four specific duties to take
representalions into account: .

(1) owners and agricultural tenants of the land: subs. (3) provides that an
authority's functions under this section are subject to 5.65 (ownership
certificates), and that effeet is further rcinforced by the Town and
Country Planning (General Development Proccdure) Order 1995
(5.L 1995 No. 419), art. 19, which requires them to take into account
any representations received by them within 21 days from the latest
date of service or publication of the relevant notice;

(2) responses from the public: the authority must take into accounl any
representations received by them within 2] days from the date of ser-
vice of notice or posting of a site notice, or 14 days where notice has
been given by local advertisement (General Development Procedure
Order 1995, art. 19).° :

(3) -development affecting conservation areas and the setting of listed build-
ings:in determining any application for planning permission for devel-
opment which would affect the sctting of a hsted building, or the
character or appearance of a conservalion area, the authority are
required to have regard 10 any representations relating to the appli-
cation received by them within 21 days from whea notice of the appli-
cation was first displayed (Planning (Listed Buildings and
Conservation Areas) Act 1990, ss.67(7), 73(1));

(8) applications for use of land as caravan sile. unders.71(3) the authority
are required to consult the site licensing authority, if it is a different
authority, before granting permission for use of land as a caravan site.

The specific duties outlined above do not absolve an authority from any
obligation to have regard to other representations received by them. or

" entitle them simply to ignore relevant representations thatare received after

the expiry of the prescribed period. An obligation to take representations
into account may arise separately by reason, lor example, of the procedural
requirements of fairness, and under the overall duty under subs. (1) to have

regard 1o all material considerations (see further below).

7. Other material considerations: general approach to construction

The requirement 10 have regard to “any other material considerations™ is,
in effect, a statutory adaptation of the formula devised by the courts in
reviewing the validity of administrative action, that all relevant matlers
should have been taken into account. The courts have therefore assumed the

. converse test to be equally applicable, and have accepted that a determi-

nation under this section may be invalid if based upon an irrelevant
consideration. L ’
Whether or not a particular consideration is material is a matter for the
court; itis, however, a matter for the decision-maker to decidc what weight to
accord to a material consideration: Bolton Metropolitan Boroth Council v.
Secretary of State for the Environment [1991] J.P.L. 241; Fairc ough Homes

‘Ltd & Rayford Properties Lid v. Secretary of State for the Environment [1992)

J.P.L. 247: Wansdyke District Council v. Secretary of State for the Environ-
ment [1993] 1 P.L.R. 15. :

There are two limbs to materiality. The authority are required fo have
regard to all considerations which are matenial to the application; and to be

[naterial they must be planning considerations. But the Act offers no further-

2-3265
Planning R.112: September 1995 ) :
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guidance as to what considerations might be relgarded as materialin the latter
sense, and it has therefore fallen to the courts to sct the limits of discretion in
develupment control. The starting point is the broad interpretation adopted

by Cooke J.in Stringer v. Minister of Housing and Local Governmenz [1971] 1

AllE.R. 65, at 77: :
“In principle, it seems to me that any consideration which relates to the
use and development of land is capable iof being a planning consider-
ation. Whether a particular consideration falling within that broad class
is material in any given case will depend on the circumstances.” -
That formulais cast in broad terms, and the courts have generally sought to
avoid prescribing a priori limitations to the starutory discretion, recognising

. thattoo narrow a construction would bring the courts toa far into marters of

P70.09

P70.08

planning policy rather than law, and run the risk of substitutinE bare legalism
for the broad flexibility that Parliament must have intended by adopting so
loose a formula. But some general principles:have cmerged, and these are
analysed below. The breadtﬁ of the statutory fonmnula was re-emphasised by
the House of Lords in Great Portland Estates plc v. Westminster City Council
(1985] A.C.661;[1985] J.P.L. 108, which accepted that while the general prin-
ciple should be that planning should be concerned only with the develop-
ment and use of land, this approach should be tempered where appropriate
by having regard to the circumstances of individpuals. Lord.Scarman (in
whose apinion the other members of the House coneurred) insisted that

-there must be exceplions: :

“Personal circumstances of an occupier, personal hardship, the difficult-
ies of businesses which are of value to the character of a community are
not to be ignored in the administration of;planning control. It would be
inhuman pedantry to exclude from the control of our environment the
human factor. The human factor is always prescnt, of course indirectly
as the background to the consideration of the character of land use. It
can, however, and sometimes should, be given direct effect asan excep-
tiopal or special circumstaace. But such circumstances, when they arise,
fall 1o be considered not as a general rule but as exceptions to a general
rule to be metin special cases. If a planning authority is to give effect to
them,a sFeciﬁc case has to be made and the planning authority must give
reasons for accepting it. It follows that, though the existence of such
cases may be mentioned in a plan, this will 0nlg' be necessary where it is
prudent to emphasise that, notwithstanding the general policy, excep-
tions cannot be wholly excluded from consideration in the administra-
tion of planning control.” .

In that casc, their Lordships upheld a provision of Westminster’s local plan
which sought to protect certain specified industrial activities in central Lon-
don from disappearance in the face of the competitive pressure to redevelop
their sites for other more profitable uses, being uses which did not assist the

_ viability of other important central London activities. Although the effect of

the policy would be effectively to confer security of tenure on existing ten-
ants, there was a genuine planning purpose for doing so: indeed, in Lord
Scarman’s opinion 1t was “a power[ul piece of positive thinking within a plan-
ning context”, and although it meant that certain occupiers would be pro-
tected, that was a consequence rather than the purpose of the policy.

& Material considerations: specific instances

The general principles as to material consiaerations that have emerged
from the case law may be summarised as follows:

(1) the protection of purely privare interesis: the planting authority may ;
refuse planning permission in order to protect a purely private inter- -

 es, provided there is a planning purpose or other special consider-

ation involved (Great Portiand Estates plc v. Westminster City Council
' ' 2-3266

Planning R.112: September 1995 -
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(1985) A.C. 661) and the Act does not require the drawing of any dis-
tinction between private and public intercsts: see, e.8. .Stringcr w. Min-
ister of Housing and Local Government [1971]1AllE.R.6 Solicy of
planning authority to restrain development within several square
miles around Jodrell Bank radio telescope); R.M.C. Managemeit Ser-
vices Ltd v. Secretary of State for the Environment (1972) 222 E.G.
1593 (refusal of permission for ready-mixed concrete plant on site
adjacent to high precision engincering plants requiring especially
clean air); Barratt Developments (Eastern }D Ltdv. Secretary of State for
the Environment [1982) J.P.L. 648 (permission refused for retention
of dwelling house whose wrong siting was detrimental to another
house in a nearby road); Newham London Borough Council v. Sec-
retary of State for the Environment [1986] J.P.L. 607 (sound insulation
rcquirements of proposed developments, involving conversion ofsin-
le dwelling houses into flats). Bul see also Brewer v, Secrctary of State
or the Environment [1988] J.P.L. 480, where the court (David Widdi-
combe, Q.C., silling as Députy Judge) took (he view that in gencral
planning was concerned with land usc from the point of view of the
public interest, and as a gencrality was not concerned with private
rights. Thus, the court held, the existence or absence of private rights
of light was an irrelevant copsideration in determining a planning
application. So too where rights arc separately protected Ey other
legislation. For example. in R. v. Solihull Borou h Council, ex p. Berk-

‘swell Parish Council (Swlivan J., April 28, 1998) a decision to grant

planaing permission for devclopment that involved the removal of
lengths of hedgerow was challenged on the ground that the hedpe-
rows affected were subject to the Berkswell Enclosure Act 1812,and
that the local planning authority had failed to have proper regard to
this fact. The court was clear that this could not be a material consider-
ation, following British Railways Board v. Secretary of Staze for the
Environment 51993] 3 P.L.R. 125 and Vasiliou v. Secretary of State for
Transpor: [1991] 2 AL E.R. 77. Whether the 1802 Act created public
or merely privale rights, and questions as to the legal status of the
hedgerows generally, were not relevant for the purpases of the plan-
ning merits; nor did the grant of planning permission override any
protcetion the 1802 Act might create. But 1t is not always passible to
draw the line so sharply. It may be necess for an applicant to over-
come some problem of private rights if the eveloproentisto Elroceed,
such as the acq{;xisition of alternative access to the site; and the auth-
ority, will only be able to impose a Grampian condition (sec further
below) to secure that development should not commence in advance
of the rights being acquired if satisfied that there is a reasonable prob-
ability that they can be acquired, or other objections overcome, within
the normal development commencement period. The-authoriry will
also need to bear in mind that the grant of planning permission may
resnltin a change in the character ofa neighbourhood, and thatiflocal
residents or the local authority thercafter suc for nuisance, they will
be faced with a fait accompli by virtue of the planning permission:
their action will fall 1o be detcrmined by reference to a neighbour-
hood with that developmentin it, and not as it was previously {

ham Borough Council v. Medway (Chatham) Dock Co. Lid[1992]1
P.L.R.113). Howevecr, this docirine was heavil qzuallﬂed by the Court
of Appeal in Wheeler v. J.J. Saunders Ltd [1995] 2 ALE.R. 697, which
noted that, unlike Parliament, a local planning authority had no juris-
diction 1o authorisc a nuisancé save in so far as it had a statutory
power to permitachange inthe character of aneighbourhood, Hence,
a planning permission would not normally confer any immunity from
action in nuisance, See the discussion below at para. P70.33. Similarlz,
in West Midlands Probation Committee v. Secretary of State for the

2-3267

Planning R.123: November 1998
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Environment (The Independent, November 13, 1997) the Court of
Appeal held that the Secretary of Stale had been entitled to take into
account the fear and apprehension feit by the occupiers of neighbour-
ing land inrclation to the development being proposed: see further
the discussion below al para. P702203/1.

P70.10  (2) matters regulated by other stamufory codes:provided 2 consideration is°
material in planning terms, the authority are entitled tohave regardto
it under this section notwithstanding that other machinery may exist
for its regulatiorc see, e.8. Esdell Caravan Parks Lid v. Hemel Hemp-
stead Rural Distries Council (1966} 1 Q.B. 895 (overlap between plan-
ning and caravan sites licensing controls under the Caravan Sites and
Control of Development Act 1960); Maurice v. London County
Council [1964] 2 Q.B. 362 (overlap betwecn building control and
planning control); Hoveringham Gravels L.td v. Secretary of State for
the Environment {1975] Q.B. 734 (protection of ancient monument);
Ladbroke (Rentals) Lid v. Secretary of State for the Environment
{1981} J.P.L. 427 {overlap between lanning control and gaming
licensing); City of Aberdeen District Council v. Secretary of State for
Scotland [1992) 2 P.LR. 1 (problems of litter in §>ubl.ic places where

permission granted for shop for retail of hot food). The materiality of 2
such a consideration is not affected by the fact that under the alterna-
tive code the applicant may be able to seek compensation for the ?
restriction: see e.g., Westminster Bank Lid v. Minister of Housing and L
Local Government [1971] A.C. 508 (planning permissiop refused on :
ground that the Jand might be required in the futurc of road widening ¢
scheme, notwithstanding that an alternative procedure was pre- g
scribed by the Highways Act, thc imposition of an improvement line, P

for which compensation would have been payable); and cf the follow- &,
ing cases relaring to the imposition of planmng conditions restricting
existing use rights: Kingston-upon-Thames Royal London Borough
Council v. Secretary of State for the Environment (1974] L AILE.R.153; by
Peak Park Joint Planning Board v. Secreiary of State g’or the Environ- -
ment [1980]} J.P.L. 114; British Airports Authorily v. Secretary of State
for Scotland [1980] J.P.L. 762, Similarly, the fact that an authority
might have to pay compensation under this Act for the use of its dis-
continuance power under s.102 to securc the relocation of an indus-
wrial use does not disable it from granting planning permission under
this section for residential development on adjoiming land knowing
that this will increase pressure on {adustrial uses to relocate from the
;Il,rea é R v). Exeter City Council, ex p. Thomas (J.L.) & Co. Ltd (1989]3
.L.R. 6]).
The relationship between planniag control and the specific
environmental controls undcr the Environmental Protection Act
1990 is inherently difficult There is clearly an overlap between the
(wo: in taking planning decisions, Jocal planning authorities and the T
Secretary of State arc antitled to have regard to the need to protect -
the environment. Yet separale controls, including integrated pol-
lution control, are exercisable over emissions into the environment.
in Gateshead Metropolitan Borough Council v. Secretary of State for
the Environment[1994) 1 P.L.R. 85 the Court of Appeal dismissed an
appeal against a decision of the High Court ([}_9935)3 P.L.R. 100) and
accepted that the Secretary of Statle had been jusufied,in a planning
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agpcal, to conclude that it was possible to design and operale a plant
of the type proposed by the applicants to meet the standards that were
likely to be required by Her Majesty's Inspectorate of Pollution (now
the Environment Agency) if an authorisation under Part I of the
Environmental Protection Act 1990 were granted. Those controls
were adequate to deal with emissions from the proposed plant and the
risk of harm to-human health. The Hish Court stressed, however, that
the judgment should not be regarded as carte blanche for applicants
for planning permission to ignore the poltution implications of their
proposcd development and say “leave it all lo the E.P.A.”, Moreover,
there might well be cases where the evidence disclosed not merely a
lack of information, or uncertainty, or a marginal execss over slan-
dards and hence public concern, bul positive evidence of a serious risk
of harm, where it would be right to refuse planning permission.

The issue was revisited by the Court of Appeal in R. v. Bolron
Metropolitun Borough Council, ex p. Kirkman {Auld and Schiemann
L.J].; May 5, 1998), dismissing, but with certain qualifications, an
appeal against a first instance decision by Camwath J.not to grant an
application for judicial review, The judge had held that the impact of
discharges Lo the aimosphcere from a proposed incincration plant was
a material consideration, but that the local planning authorty had
been entitled to take into account the system of IPC controls, and that
“unless it appears on the material before the planning authority that
the discharges will, or will probably, be unacceptable 1o the Environ-
ment Agency, it is a proper course to lesve that matter ta be dealt with
under the IPC system”. The matter came before the Court of Appeal
only on an application for leave lo 2ppeal, bul the court expressed
some inclination 10 accept that the local planning authority should
also specifically have addressed the objectives of Sched. 4 to the
Waste Management Licensing Regulations 1994, which required
them to ensure that waste was recovered or disposed of without
cndangering human health and without using processes or methods
which could harm the environment, and that the judge had been
wrong o hold thal Sched, 4 added nothing 1o the Galeshead prin-
ciples. But the local planning authority were not in breach of those
duties in allowing the details of environmental control 1o be handled
by the JPC authorisation process operated by the Environment
Apency. N
thE retention of an existing use: the valuc in planning tertas of the exist-
ing use (or existing use rights) of land is clearly a material consider-
ation in determining a planning applicalion involving any change in
the use, unless there is no possibility that the refusal of planning per-
mission will result in its retention: see, e.g. Clyde and Co. v. Secretary
of State for the Environment {19771 1 W.L.R. 926 (cxisting pcrmission
for residential use, permission validly refused for change of use to
offices, even although the premises have never actually been put to
residential use); Granada Theaires Ltd v. Secretary of Stare jgr the
Environmert [1981] J.P.L. 278 (permission rcfusced for change of use
from cinema to bingo hall). The test suggested by Sir David Cairps in
the Clyde case was to ask whether there was a “fair chance™ if office

r70.11

use were refused that the building would be used {or housing rather

than being allowed to stand empty. That test was adopted as “as good
a test of likelihood as any™ by Hodgson J. in Finn (L.0.) & Co. v.
Secretary of State for the Environment {1984] I.P.L. 734 a1 736. But in
Westminsier City Council v. British Waterways Board [1985] A.C. 676;
[1985] 1.P.L. 102 Lord Bridge (in whose speech the other members of
the House of Lords concurred) expressed the view that the phrase
“suggests, in my respectful optnion, an unduly and, on the facts,
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