
apparently unfettered statutory discretion to impose conditions on planning 
permissions. However, the House of Lords has narrowed that discretion 
considerably, holding that the power must be construed as limited to matters relevant 
to planning policy: Fawcett v Buckinghamshire CC [1961] 1 AC 636. Further, in Pyx 
Granite v MHLG [1958] 1 QB 554, Lord Denning held: 
“Although the planning authorities are given very wide powers to impose "such 
conditions as they think fit," nevertheless the law says that those conditions, to be 
valid, must fairly and reasonably relate to the permitted development. The planning 
authority are not at liberty to use their powers for an ulterior object, however 
desirable that object may seem to them to be in the public interest.” 
Therefore, the three interlocking elements of “soul”: construing the Act; exercising 
the discretion to further its purpose; and excluding from consideration matters 
irrelevant to that purpose, are not only understood but applied in planning on a daily 
basis. 
 

Conclusions 
 
The quest for soul is a practical endeavour to finding some binding themes 
governing daily licensing work. This work covers a number of spheres and very 
different statutory provisions. Every day, tribunals are addressed about the purpose 
of discretion and what is and is not relevant without investigating, or necessarily 
even understanding, the underlying themes governing these questions. This article is 
a first attempt to systematize the debates we have.  
Finding a concept of the soul which is unrelated to the body of the statutory language 
is neither lawyerly nor rigorous. Conversely, approaching the task of licensing 
without reference to the soul is arid and will produce ad hoc results which the public 
would find difficult to understand. 
 
The soul of licensing involves at least the following exercise: 
 

1. In each case ascertaining, through a consideration of the entire statute, the 
underlying framework, intention, purpose and policy of the legislation. 

2. Exercising the statutory discretion in such a way as to further, rather than 
conflict with, that purpose. 

3. Take into account everything that is relevant to that purpose. 
4. Leave out of account everything that is not. 

 
While it would be possible to debate the extent to which licensing courts and 
tribunals do currently take that approach (many don’t), it is contended that, if they 
care about the social policy underpinning the exercise, they certainly should. 
 
 
Philip Kolvin QC is Head of Licensing at 2-3 Grays Inn Square 
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